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EXEGUTIVE SUMMARY AND OVERVIEW

This scoping report explores a new model for tackling workplace abuse
and exploitation in corporate supply chains, called ‘Worker-driven Social
Responsibility’ (WSR). It aims to increase understanding and knowledge of
the model and why it is needed. It recognises the successes of WSR in pro-
tecting workers in highly challenging contexts and builds on this to scope the
adaptability of the model to the UK context. In doing so, the report provides
useful insights on the transferability of WSR to new contexts and sectors,
using the UK as a case study.

WHAT IS WSR, WHY IS IT NEEDED AND WHERE HAS IT BEEN SUCCESSFUL?

The report starts by identifying why current mechanisms for protecting work-
ers' rights, from collective bargaining to state labour market enforcement
and corporate-led initiatives, are struggling and why there may be a need for
a new approach. In particular, it discusses the fracturing of employment rela-
tionships through the increased use of outsourcing and subcontracting, both
domestically and internationally, and the impacts of this on workers' wages
and conditions. It goes on to summarise the key features of WSR, specifically
how it is different to other private sector initiatives that seek to regulate
corporations - namely corporate social responsibility and multi-stakeholder
initiatives - and the mechanisms that make it an exciting new tool worth
exploring. These mechanisms are considered in practice through an analy-
sis of the existing WSR programmes and the ways in which the model has
adapted to, and been shaped by, the specific contexts and sectors in which
it has been implemented to date.

KEY FEATURES OF WSR

1. Standards for suppliers developed by experts, usually but not always
workers and their representative organisations;

2. A legally binding contract between the lead company in a supply
chain and a workers' organisation obliging the lead company to only
buy from suppliers who are compliant with the agreed standards;

3. Support from the lead company to suppliers to help them comply
with the standards;

4. Tangible economic consequences for non-compliant suppliers;
5. Education for workers on their rights so they can act as monitors;

6. A complaints mechanism for workers to report violations without
fear of retaliation;

7. An independent monitoring body that conducts regular inspections,
responds to worker complaints and determines whether breaches of
standards have occurred and whether the lead company can continue
to source from a supplier; and

8. Consumer pressure to force lead companies to the negotiating table
with workers.
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HOW MIGHT TRADE UNIONS INTERACT WITH WSR?

Trade union density and collective bargaining coverage in the UK have
declined. This combined with and linked to increased outsourcing in the
private and public sectors has impaired trade unions’ ability to challenge
workplace abuses and raise standards. The report finds that the UK has
experienced a particularly steep decline in trade union power compared to
other European countries due to a combination of outsourcing, anti-union
legislation, deregulation of the the labour market, and a lack of state-level
support for collective bargaining agreements.

FINDINGS

WSR can be a useful tool for overcoming the challenges UK trade unions are
facing. It has the potential to act as a means of negotiating with, and gaining
official recognition from, the lead company in a supply chain, in addition
to the direct employer, which is where union demands have usually been
located. WSR agreements are legally enforceable in ways that collective
bargaining agreements in the UK today are not, which could also aid trade
unions. This could mean faster and more accessible enforcement that
could be undertaken across multiple workplaces, because claims would not
be reliant on individuals bringing them in employment tribunals or unions
maintaining constant pressure on employers. In addition, the WSR model
provides easy and appropriate routes for reporting abuse and non-compli-
ance that are anonymous and intended to lead to a quick result.

Notwithstanding these positive potential uses of the model, some research
participants interviewed for this report noted concerns. It was recognised
that the effectiveness of any WSR programme will depend on the conces-
sions workers are able to win from employers and how meaningful they
are, which in turn is linked to the sector and context in which they operate
and the pressure that it is possible to apply. Additionally, there are legal
protections and rights for trade union members in the UK, such as protec-
tion from blacklisting, that would not be available for workers under WSR,
which could have negative repercussions. In sum, then, the report finds that
WSR agreements are highly context dependent. In some situations, other
means, such as campaigning to bring workers in-house, may be more effec-
tive than turning to WSR, but the model provides a useful tool for when
those means are not an option.

HOW MIGHT STATE LABOUR MARKET ENFORCEMENT INTERACT WITH
WSR?

WSR has developed in contexts where state labour market enforcement is
significantly failing to protect certain groups of workers, leading workers’ organ-
isations to seeks out and implement private sector solutions for tackling labour
abuse. FLEX wanted to explore how a WSR model might interact with state
labour market enforcement in the UK, where some of the same governance
gaps around labour market enforcement exist, but where they are perhaps
less extreme compared to the contexts where WSR currently operates.

FINDINGS

It was recognised that enforcement is not working well enough in the UK
today, especially for marginalised workers in low-paid and precarious sec-
tors, and therefore alternative measures might be needed. However, as
UK state labour market enforcement bodies can only enforce the law, not
best practice, the option of them implementing a WSR model did not seem



feasible. Instead, the research explored to what extent aspects of the WSR
model could be beneficial to state enforcement.

Several key opportunities for labour market enforcement bodies in all coun-
try contexts were identified from the research, including that they should:

1. Recognise the role that lead companies play in driving exploitation
through their contracting and purchasing practices and make them liable
for non-compliance in their supply chains through, for example, joint and
several liability or mandatory due diligence legislation.

2.Recognise the importance of worker intelligence for labour market enforce-
ment and create mechanisms for workers to report non-compliance in
ways that protect them against retaliation, including in the form of immi-
gration enforcement, and which will produce tangible and timely results.

3. Address worker precarity, for example by regulating zero-hour contracts
and reducing the period during which workers cannot challenge unfair
dismissal. Addressing worker precarity would enable more workers to
report and stand up to employer non-compliance.

4. Invest in making sure all workers know their rights. There are numer-
ous mechanisms for doing so, such as granting trade unions and other
workers’ organisations access to workplaces; doing outreach through
workers’ organisations and community groups; or providing pre-depar-
ture and on-arrival training for migrant workers on temporary migration
programmes.

5. Involve and consult with workers and their representatives when devel-
oping legislation, standards and regulations that affect them.

6. Taking an example from the Health and Safety Executive, which has a
tripartite governance board, have worker representatives on the gover-
nance boards of all UK labour market enforcement bodies.

7. Strengthen and support collective bargaining in the UK.

8. Give employment tribunals the power to make recommendations for the
benefit of the whole workplace, not just the individual claimant.

9. Regulate outsourced companies and labour suppliers (agencies and
gangmasters) through, for example, extending the GLAA licensing system
to more high-risk sectors.

In summary, this report finds that WSR has been highly successful in
some contexts and thus isimportant to consider in the context of today’s
increasingly fractured labour market. No model is a panacea and there
will be contexts and sectors in which alternative strategies are needed
to improve labour conditions, such as actions to bring workers in-house
or improve collective bargaining coverage. However, it is evident that
in many contexts, the WSR model provides important opportunities for
enhancing workers’ terms and conditions. In particular, and whether
or not WSR agreements are introduced, there are several opportunities
for labour market enforcement to learn from the success of WSR and
implement aspects of the model for enhanced enforcement.
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1. INTRODUGTION: FISSURED WORKPLAGES,
OUTDATED RESPONSES

This report examines a new model for tackling labour abuse
and exploitation in company supply chains, called worker-
driven social responsibility (WSR). It explores how this model
works and asks key questions about its applicability to help
inform trade unions, labour inspectorates, businesses and
civil society as we collectively search for ways to improve
working conditions in the twenty-first century.

FRACTURED WORKPLACES AND A VACUUM OF LIABILITY

There is a growing need for a better response to workplace abuse and
exploitation because of the profound changes that have taken place over
recent decades, with which labour market enforcement mechanisms
have not kept pace. Employment relationships have become increasingly
fissured’, i.e. broken into pieces, through practices such as offshoring, out-
sourcing and subcontracting. This is true for sectors that have long involved
extensive subcontracting networks, such as apparel and agriculture, as well
as for a variety of service industries that have more recently fissured.?

Fissuring creates longer and more complex supply chains and allows lead
companies - brands at the top of the chain - to avoid liability for labour
rights violations while retaining much of the power to influence, if not deter-
mine, the wages and conditions of workers employed by their suppliers and
contractors. Lead companies across various sectors are shifting what are
considered non-core activities - everything from cleaning and catering to
manufacturing and accounting - onto other businesses at home and abroad
to focus on creating a brand recognisable to consumers and investors.?

BOX 1. DEFINITIONS

Outsourcing - When a company hires another company to perform ser-
vices that would traditionally have been performed in-house by directly
employed staff.

Subcontracting - When a company hires an outside firm or person to do
work as part of a larger project. An outsourced cleaning company may,
for example, subcontract another cleaning company to perform a spe-
cialised task, such as window cleaning.

Offshoring - When a company moves its operations or part of its opera-
tions to another country to benefit from, for example, lower labour costs,
fewer regulations or a more specialised labour force.

1 The ‘fissured workplace’ describes a business model where employment relationships have been broken into
pieces, often shifted to subcontractors, third-party companies or to individuals classed as independent work-
ers. See Weil, D. 2014. The Fissured Workplace: Why Work Became So Bad for So Many and What Can Be Done
to Improve It. Cambridge MA: Harvard University Press

2 Blasi, J. and Bair, J. 2019. An Analysis of Multiparty Bargaining Models for Global Supply Chains. Conditions of

Work and Employment Working Paper No.105. Geneva: International Labour Office. p.1.

3 Huws, U. and Podro, S. 2012. Outsourcing and the Fragmentation of Employment Relations: The Challenges
Ahead. ACAS Future of Workplace Relations Discussion Paper.; Weil, D. and Goldman, T. 2016. Labour Standards
the Fissured Workplace, and the On-Demand Economy. Perspectives on Work: Employment Regulation.
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Lead companies shape the conditions of work in their supply chains through,
for example, demands for lower costs, tight delivery deadlines, fluctuating
order volumes and unstable sourcing relationships. This leads to lower pay
and poorer conditions for workers, as suppliers and supplier country gov-
ernments compete for work on price and flexibility by reducing workers'
pay and benefits and using increasingly casual, temporary or low-hour con-
tracts.* Those who do not conform to pressures created by lead companies
are put at a disadvantage relative to competitors willing to adopt poor prac-
tices to win lead firm business.®

By shifting non-core activities to other companies and countries, brands at
the top of the supply chain can reduce costs to their business. In addition to
cost reduction, this practice also shifts risk because lead companies are not
legally responsible for labour rights violations that workers in their supply
chains may experience, as they are not directly employed by them. Instead,
suppliers and subcontractors are legally responsible. Responsible lead com-
panies often make efforts to address this by enhancing supplier standards.
They may, for example, sign up to ethical trading principles, develop sup-
plier codes of conduct, or employ auditing firms. However, these initiatives
tend not to address the companies’ own business models and practices
that may inadvertently drive labour abuse and exploitation.

UNDERMINING WORKER PROTECTIONS AND UNION BARGAINING

The downward pressure on wages and working conditions is compounded
by the fact that outsourcing, subcontracting and offshoring also make it
harder for workers, consumers and the state to hold businesses to account.
The speed at which supply chains have grown and workplaces have fis-
sured, both domestically and internationally, has outpaced efforts to ensure
decent working conditions and prevent labour abuse and exploitation.®

Changes to the structures of work have complicated trade unions’ ability to
organise workers and collectively bargain. Instead of dealing with one large
employer with direct control and responsibility for workers' pay and condi-
tions, unions must now negotiate with multiple smaller employers who are
under pressure from their client companies to deliver services at the lowest
possible cost.” For example, the reception, security, kitchen, cleaning,
housekeeping and catering staff working in one hotel may all have differ-
ent employers and different employment terms, making collective action
more difficult. The workers that trade unions are trying to organise are also
increasingly precariously employed. The job insecurity created by part-time,
temporary, fixed-term, casual and other precarious work arrangements,
which are more common as a result of fissured workplaces, discourages
workers from bargaining with their employer due to fear of retaliation.® This
can take the form of being dismissed or, for workers on casual or zero-hour
contracts, simply not being allocated shifts on the following week’s rota.

This uphill battle trade unions are facing has been further frustrated in con-
texts like the UK, where there have been concerted efforts to deregulate
the labour market in response to employers’ demands for flexibility and

4 LeBaron, G. et al. 2019._Confronting Root Causes: Forced Labour in Global Supply Chains.

5 Blasi, J. and Bair, J. 2019. An Analysis of Multiparty Bargaining Models for Global Supply Chains. Conditions of
Work and Employment Working Paper No.105. Geneva: International Labour Office. p.1.

6 Blasi, J. and Bair, J. 2019. An Analysis of Multiparty Bargaining Models for Global Supply Chains. Conditions of
Work and Employment Working Paper No.105. Geneva: International Labour Office. p.1.

7 Huws, U. and Podro, S. 2012. Outsourcing and the Fragmentation of Employment Relations: The Challenges Ahead.
ACAS Future of Workplace Relations Discussion Paper.

8 Bornstein, J. 2019. Employees are Losing: Have Workplace Laws Gone too Far? Journal of Industrial Relations.
Vol. 61(3): 438-456.
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its efficacy, is not
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reduced‘red tape’.® There has arguably been a failure by the state to respond
effectively to the changes brought about by the fissuring of workplaces and
lengthening of supply chains. Labour inspectorates are under-resourced
and lead companies are let off the hook by national labour laws designed
to regulate direct employment relationships, not the multi-tiered labour
supply chains created by outsourcing and subcontracting.'® Offshoring fur-
ther complicates the picture due to the difficulty of regulating companies
across borders and jurisdictions.

LOTS OF NOISE, TOO LITTLE IMPACT

Instead of introducing new regulations that would make lead companies
liable for labour abuse and exploitation in their supply chains, such as joint
and several liability' or mandatory due diligence’?, most states have left com-
panies to regulate themselves. In the UK, Section 54 of the Modern Slavery
Act 2015 provides a key example of this corporate self-regulation. It requires
businesses over a certain size to report on what steps they are taking, if any,
to tackle human trafficking and forced labour in their supply chains. It relies
on companies to set the agenda against which they report and, with no cur-
rent state-level monitoring of the quality of company reports nor sanctions
for non-compliance'®, consumers and civil society are expected to act as the
main watchdogs to ensure meaningful corporate action.

In response to this legislation, the UK’s corporate social responsibility (CSR)
industry is booming. Industry-led initiatives are growing their clientele, with
programmes, toolkits and auditing schemes presented as solutions for compa-
nies to tackle abuses in their supply chains. However, corporate self-regulation,
and the emphasis on consumers and civil society scrutinising its efficacy, is
not working. Research by FLEX and others has shown that current corporate
accountability initiatives are not serving to bring about change for workers
on the ground.™ This is because they are largely based on voluntary com-
mitments by companies and their suppliers, broad standards that rarely go
further than local labour law, and ineffective or non-existent monitoring and
enforcement. In addition, industry-led initiatives rarely address companies’
own business models and purchasing practices that have been shown to drive
poor employment practices among their suppliers.’ These issues combined
have led to significant frustration with corporate accountability measures:
“CSR departments are trained to making very fluffy commitments and then
do nothing; that's happening everywhere and in every sector.”®

CSR approaches also tend not to engage meaningfully with workers them-
selves or to recognise the importance of worker organising and collective
bargaining in preventing labour abuses. Companies may include ‘worker
voice’ provisions in industry initiatives, while simultaneously refusing to rec-
ognise trade unions or operating in countries or contexts where freedom of

9 Rigby, E. 2015. Javid to Continue Business 'red tape challenge’ with £10bn cuts. Financial Times. [Accessed:
26 February 2020]

10 FLEX. 2017. Risky Business: Tackling Exploitation in the UK Labour Market
11 Trades Union Congress. 2018. TUC Calls for Employers to be Made Liable for Abuses in UK Supply Chains.

12 European Coalition for Corporate Justice. 2018. Key Features of Mandatory Human Rights Due Diligence
Legislation.
13 The UK government has recently undertaken a welcome consultation to explore how to enhance this part of

the law, such as by introducing sanctions. FLEX has long called for such changes and has provided advice and
input to the consultation. We hope to see firm commitments soon.

14 FLEX. 2018. Seeing Through Transparency: Making Corporate Accountability Work for Workers; FLEX and
ICAR. 2019._Full Disclosure: Towards Better Modern Slavery Reporting; LeBaron, G. 2018. The Global Business
of Forced Labour: Report Findings.

15 LeBaron, G. et al. 2019. Confronting Root Causes: Forced Labour in Global Supply Chains.
16 FLEX interview with WSR expert, 27 June 2019.
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association and the right to collective bargaining are systematically denied to
all or some groups of workers. The ineffectiveness of corporate self-regulation
is being compounded by ‘light-touch’ state labour inspection, including limited
monitoring and enforcement of labour standards. The more businesses are
required to regulate themselves, the less the state regulates businesses.

IS WORKER-DRIVEN SOCIAL RESPONSIBILITY THE ANSWER?

Where traditional means of protecting workers' rights are struggling to
keep up with changes in the way work is structured, WSR provides a poten-
tial solution to win practical gains for workers and protect them against
exploitation. It seeks to address the fact that “capitalism has restructured
itself so completely that companies are no longer producing things, just
branding things [...] so the majority of human rights violations are now in the
supply chains of brands, not in the brand itself""”. Increasingly this applies
not only to productions supply chains, such as agriculture and garment
manufacturing, but also to service sectors such as cleaning and catering. As
one respondent summarised it, “the soup makers [caterers] at H&M are not
employed by H&M - they are outsourced and the companies they work for
are paying them within the margins of what H&M are paying™®.

WSR is not concerned with directly employed workers, who are more likely
to have stable contracts, benefits and union representation, but rather with
outsourced or offshored workers i.e. those in the “secondary labour market,
where it is all about statutory minimums and you see much more immigrants
and women and people who are not seen as part of the ‘prime workforce™". To
effectively address poor working conditions and ensure decent work for these
workers, itis crucial to address the power relationship not only between work-
ers and their direct employers - the suppliers - but between the suppliers and
the lead company as well. This is because wages and conditions for outsourced
workers are ultimately set by the company at the top of the supply chain.

WSR seeks to address exactly these power dynamics. It is often defined in
contrast or opposition to corporate social responsibility, because it turns
key features of CSR and its sister mechanism, multi-stakeholder initia-
tives (MSIs), on their head. Section 2 will explain the model in detail but, in
essence, WSR aims to make lead companies liable for conditions in their
supply chains and put workers and their representative organisations rather
than corporations in the driving seat of efforts to improve workplace prac-
tices. As Section 2.2. will explain, WSR grew out of the agricultural sector in
Florida, where unionisation is low to non-existent due to legal barriers, and
in the garment sector in Bangladesh, where unions organising workers face
violence and repression.

In this report, FLEX examines the WSR model and its applicability to the UK
context to understand how it might address the clear gaps in current pro-
tections for workers, particularly in outsourced, low-paid and precarious
sectors like cleaning and hospitality. While WSR has been applied previously
to both domestic and international product supply chains, it has yet to be
applied to the outsourcing of services. Therefore, this report mainly consid-
ers WSR in the context of the outsourced service sector.

To do so, we have conducted desk-based research on the existing WSR
programmes and carried out in-depth interviews with organisations and indi-
viduals involved in implementing WSR in the USA and Bangladesh (5), UK trade

17 FLEX interview with WSR expert, 27 June 2019.
18 Ibid.
19 /bid.
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unions representing workers in service sectors (3), UK state labour market
enforcement bodies (5) and UK hotel sector stakeholders (2). As this was
a small scoping study, we were only able to speak to limited number of
stakeholders at the policy and operational level, and not to workers. Fur-
ther interviews may have uncovered other perspectives to those presented
here. There is little existing research on the transferability of WSR, making
it difficult to triangulate our findings, but we hope this report provides a
useful starting point for further exploration.

We have used the hotel sector, specifically hotel housekeeping, as a hypo-
thetical case study on which to focus the interviews, as it is a high-risk sector
known in the UK for significant levels of outsourcing and atypical (temporary,
casual and part-time) work, low trade union density, a workforce made up pri-
marily of women and migrants, and significant levels of non-compliance with
labour laws.?° The aim of this study is not, however, to go into specifics on how
the WSR model could be applied to the hotel sector in practice. Instead, its
purpose is to contribute to conversations around tackling labour abuse and
exploitation in an increasingly fissured and globalised labour market. It does
so by examining how the WSR model has been applied in different contexts
and identifying lessons and mechanisms that can support workers’ organisa-
tions and state labour market enforcement in the UK. Key questions examined
by this scoping report are: 1) What lessons can be learned from the WSR model
and how it has been applied in different contexts? and 2) How do UK trade
unions and state labour inspectorates view the model and its suitability to the
UK context?

Whilst this research scopes these specific questions, it begs wider consid-
eration of the context and trajectory of expectations regarding corporate
behaviour and worker treatment. The introduction of the French ‘duty of vig-
ilance’ law in 2017 marked a new era of corporate responsibility, which sees
focus shifting from mere transparency measures towards mandatory human
rights due diligence (HRDD). Attempts to introduce and promote such leg-
islation are now live in Austria, Belgium, Denmark, Finland, Germany, Italy,
Luxemburg, Norway, Sweden and Switzerland.?' Mandatory human rights
due diligence requires companies to take specific actions, rather than to solely
report on self-defined actions that may be taken. It requires companies to go
through four stages of work to: 1) assess human rights risks; 2) take action
to prevent those risks occurring or increasing; 3) mitigate harms they cause;
and 4) account for these actions in transparency reports. It must include
access to justice mechanisms, such that when harms occur and a company
did not take reasonable preventative steps, they can be held legally liable.
As companies increasingly recognise the inefficacy of traditional corporate
responsibility mechanisms, and as governments move towards introduc-
ing mandatory human rights due diligence, forward-thinking businesses will
need to prepare for a more comprehensive approach to preventing risk and
harm. Evidently, a system that enables workers to play a key role in articulat-
ing their needs, improving their conditions and protecting their workplaces
from risk - i.e. WSR - would benefit companies seeking to implement HRDD.
Further scoping is needed to assess the potential role of WSR in the human
rights due diligence process.

20 Balch, A. and Rankin, G. 2014. ‘Facilitating corporate social responsibility in the field of human trafficking: The
hotel sector in the UK'. p.6; Ball, M. et al. 2017. Agency workers and zero hours - the story of hidden exploita-
tion; Jasiewicz, E. 2017. At your service? Migrant women workers in the UK hospitality sector.; Lépez-Andreu,
M., Papadopolous, O. and Hamedani, M. 2019. How Has the UK Hotels Sector Been Affected by the Fissuring
of the Worker-Employer Relationship in the Last 10 Years?; Low Pay Commission. 2019. Minimum wage under-
payment on the rise, Low Pay Commission finds.; Office for National Statistics. 2018. Contracts that do not
guarantee a minimum number of hours: April 2018

21 Business & Human Rights Resource Centre. 2019. National Movements for Mandatory Human Rights Due
Diligence in European Countries.
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2. WHAT IS WSR AND HOW DOES IT WORK?

The defining feature of WSR, compared to other models for tackling labour
abuse and exploitation in corporate supply chains, is that it provides a way of
addressing the power imbalance not only between workers and their direct
employers, but also between buyers and suppliers. As one research partici-
pant put it: “the essence of WSR is that you contract with the party that has
much more power to also be responsible”?2 The WSR model does so through
a legally binding contract between workers' organisations and the company
at the top of the supply chain (the ‘lead company’). The contract obliges the
lead company to source only from suppliers or contractors who are com-
pliant with standards developed by experts, which in most contexts means
workers and their representative organisations. Rather than being one-size-
fits-all, standards are tailored to the sector or workplace they are regulating,
making them more effective at addressing the specific types of issues expe-
rienced by workers in that context. In agriculture, this might include access
to drinking water and mobile shade structures in fields, whereas in hotel
housekeeping it might be about setting realistic targets for how long it takes
to clean a hotel room. Having experts with contextual knowledge involved in
designing standards means they are more likely to have real, on the ground
impacts, leading to measurable and timely gains for workers.

BOX 2. KEY FEATURES OF WSR

1. Standards for suppliers developed by experts, usually but not always
workers and their representative organisations;

2. A legally binding contract between the lead company in a supply
chain and a workers' organisation obliging the lead company to only
buy from suppliers who are compliant with the agreed standards;

3. Support from the lead company to suppliers to help them comply
with the standards;

4. Tangible economic consequences for non-compliant suppliers;

5. Education for workers on their rights so they can act as monitors;

o

. A complaints mechanism for workers to report violations without
fear of retaliation;

7. An independent monitoring body that conducts regular inspections,
responds to worker complaints and determines whether breaches of
standards have occurred and whether the lead company can continue
to source from a supplier; and

8. Consumer pressure to force lead companies to the negotiating table
with workers.

22 FLEX interview with WSR Expert, 8 August 2019.
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Suppliers and other intermediaries are central to the WSR model because
“you need an intermediary between the workers and the brand, otherwise
WSR cannot work™3. In other words, there needs to be a three tier supply
chain for WSR to work: 1) the lead company; 2) the suppliers or contractors;
and 3) the workers. However, suppliers are not part of negotiating the WSR
agreement or the standards:

“In [a WSR initiative on the dairy industry] we had the co-ops
[representing the suppliers] in the middle...but we don't have
any contract with them. And that's the power of the model,
because the middlemen lose the power. The co-op wanted
to be around the table representing the farmers, but they
weren't allowed.”*

Furthermore, there are real economic consequences for non-compliant
suppliers: if they do not comply with the worker-driven standards, the
lead company stops buying from them. However, suppliers also benefit,
as lead companies must help them comply, for example through direct
financial incentives or improved purchasing practices. As one research par-
ticipant involved in implementing WSR in the US sees it:

It's a win, win, win situation: Workers win because they are
treated like human beings; Suppliers win for several reasons

- they get to sell to multi-billion dollar corporations who have
agreed to only buy from suppliers in the programme and
because the conditions are so improved that a) they get better
workers, b) they have less turnover, ¢) they are not being sued
for treating workers badly, and d) training costs and losses
from training and having untrained workers go down; and
Buyers win through an insurance policy against finding they
have slave labour in their supply chain.®

WSR also increases workers' power through peer-to-peer education on
their rights and what to do if they experience problems or know their
employer is inviolation of the standards. There are clear pathways for work-
ers to report abuses, which “makes every worker a potential enforcer”?.
Though not all workers will complain, the complaints mechanism should
act as an effective deterrent: “only 4% of people will complain, but that's
ok because the people doing the abusing don’t know which 4% it is"?’. Pro-
ponents of WSR say workers can report violations without fear of reprisal
and in the knowledge that their complaint will trigger an immediate investi-
gation. The complaints mechanism is run by an independent monitoring
body that carries out regular and thorough inspections, responds to worker
complaints, and determines whether suppliers have breached standards
and whether lead companies must stop sourcing from them.

23 /bid.
24 FLEX interview with WSR expert, 28 June 2019.
25 FLEX interview with WSR expert, 21 June 2019.
26 /bid.
27 Ibid.
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FLOWCHART: THE KEY STEPS OF WORKER-DRIVEN SOCIAL
RESPONSIBILITY

1 A legally binding contract is signed
between workers and the lead company,
obliging the lead company to only buy
from participating suppliers

\

2 A supplier code of conduct is developed
by experts, usually workers

3 Lead companies must provide

material support to enable 4 Suppliers must improve
suppliers to implement the conditions for workers in line
code of conduct with the code of conduct
_— CONTRACTORS ~——— 3
COMPANY \ / ORGANISATION
\ T 5 Workers receive
7 peer-to-peer
An independent authority education on their
8 The independent investigates worker rights under the
authority decides if the complaints and conducts WSR programme
lead company must stop regular and thorough audits
sourcing from a supplier of suppliers 6 Workers have access to
a complaints mechanism
INDEPENDENT for reporting non-
MONITORING compliance by suppliers
AUTHORITY

The final key element of WSR is consumer pressure: “This model, the engine

11 that drives it, is the market itself, and that means consumers. Even Walmart,
_ with $600bn revenue, even they're not the top of the supply chain; the con-
The final key element sumers are”?, Consumer pressure, often in combination with worker-led
of WSR is consumer actions, cause lead companies to fear damage to their reputation and so
pressure” are crucial for pressuring brands to sign an agreement with workers.
REAL RISK, REAL REPERCUSSIONS
All the components detailed above are central to the design of WSR pro-
(14 grammes, but perhaps the component that sets it apart the most from other
types of private sector models is the inclusion of real market consequences
With WSR, the for failure to adhere to the standards required. This is crucial because, as
lead company one interviewee explained, “it's the repercussions that are attached to being
signs a legally non-compliant that matter"#. Virtually all CSR initiatives and MSlIs (see box

binding agreement

3 below) lack effective enforcement because participation in them is vol-
untary and those who are found to be non-compliant can simply cut ties

with worker and disengage. Non-compliance has few if any meaningful consequences.
organisations” Under most MSIs, if a company starts using new suppliers that aren't com-

pliant, they simply lose their accreditation, which is unlikely to have much
of an impact in most contexts.*® With WSR, the lead company signs a legally
binding agreement with worker organisations, meaning they cannot quit
the programme while the contract is in force and worker representatives
can use legal mechanisms, such as national or international judicial systems
or private arbitration, to force companies to comply and remedy violations.

28 FLEX interview with WSR expert, 21 June 2019
29 FLEX interview with UK labour market enforcement body, 7 August 2019.
30 /bid
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BOX 3. CORPORATE SOCIAL RESPONSIBILITY AND MULTI-STAKE-
HOLDER INITIATIVES

Corporate Social Responsibility (CSR) is a means of business self-regula-
tion aimed at making companies more socially accountable and ethical
in their practices. Most CSR initiatives involve voluntary commitments
by lead companies to ensure their and their suppliers’ operations meet
certain standards. CSR initiatives have been criticised for their lack of
effective enforcement and transparency; companies rarely measure
the effectiveness of their interventions or report cases of non-compli-
ance. They are broadly seen as offering generic, one-size-fits-all solutions
that are not tailored to the specific sectors or contexts they are meant
to regulate. Another key criticism levied at CSR is that companies them-
selves design the solutions to the problems they are causing; thus, CSR
initiatives tend to produce outputs and outcomes that fail to tackle deep-
seated issues such as business models and power imbalances.?

Multi-stakeholder initiatives (MSIs) have sought to address the limitations
of CSR by bringing in civil society and other stakeholders to set and moni-
tor standards. MSls exist in almost every major global industry and have
arguably succeeded in establishing higher standards than CSR initiatives.
However, they have generally not been any more successful in achieving
meaningful and sustainable changes for affected communities on the
ground.® This has been put down to poor monitoring and enforcement,
which has resulted in a number of tragedies in workplaces declared safe
by MSI monitors.3 For example, factories involved in fires in Pakistan,
which killed over 200 garment workers in 2012, had been certified as
compliant, including fire safe, by inspectors under an MSI. The same was
true of Rana Plaza in Bangladesh.?* As a result, some stakeholders have
become disillusioned with MSIs: “ten years ago we would have spent
time criticising multi-stakeholder agreements, now we would say they're
so ineffective that we won't even engage with them”.

Non-compliant suppliers also face tangible consequences through the loss
of lead company business, i.e. the brand signed up to the WSR programme
simply will not buy future products or services from them. As one respon-
dent remarked: “Unlike any of the other models, this one derives its power
from the market; it works because of the market and the market is not com-
plicated"®. Specifically, suppliers know that abusive labour practices will
mean the loss of business and, when the cost of non-compliance is higher
than the potential gains, it makes sense for them to comply. However, it is
not only about using a stick: recognising that there is a cost associated with
improving standards, lead companies are required to provide “financial
incentives for suppliers and the insurance that there’s financial capacity to
comply”®. This support can take the form of higher prices, direct payment
for the costs of improvements, low cost loans, wage premiums paid directly
to workers, or up-front payment for goods.3®

31 FLEX and ICAR. 2019. Full Disclosure: Towards Better Modern Slavery Reporting.
32 WSRN. 2019. Comparison of Critical Elements of WSR v. CSR and MSIs.
33 WSRN. 2019. Comparison of Critical Elements of WSR v. CSR and MSIs.

34 Gordon, J. 2014. The Problem with Multi-stakeholder Initiatives: A Conversation with Greg Asbed and Jenni-
fer Gordon. Transcript. Open Society Foundations.

35 FLEX interview with WSR expert, 27 June 2019.

36 FLEX interview with WSR expert, 21 June 2019.

37 FLEX interview with WSR expert, 11 September 2019.

38 WSRN. 2019. Comparison of Critical Elements of WSR v. CSR and MSls.
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BETTER DETECTION OF ABUSES

Proponents of WSR hold that non-compliance by suppliers is more likely
to be identified under WSR than under programmes that rely on periodic
(and often pre-announced) audits by inspectors hired by, and therefore
beholden to, the company whose supply chain they are evaluating. Under
WSR, inspections are frequent, in-depth and conducted by well-trained
investigators who operate independently of the industry. Monitors prior-
itise worker interviews, which are done with an awareness of the power
dynamics within a workplace i.e. workers are interviewed without managers
present and, whenever possible, outside the workplace. WSR practitioners
recognise that even with these precautions, periodic inspections are not
sufficient for ensuring compliance:

Auditing just won't do it. Our auditing system is the best: we
speak to at least half of the workers or all of them ifit's a

small group (less than 100) and we have a right to look at the
growers' records etc. But all that means is we have a really
good camera; it takes a good picture, but it doesn't tell us what
happens right after or right before.*

To address the limitations of periodic audits and inspections, WSR ensures
that workers are aware of the agreed standards and are able to report vio-
lations anonymously and without repercussions to an independent body
dedicated to protecting workers' interest. In this way, workers themselves
can become frontline defenders of their own rights. This is often the main
way for identifying bad practices and non-compliant suppliers. Once work-
ers see that their complaints are taken seriously and acted upon, they gain
confidence in the system, which acts as a “video feed; you know what is
going on constantly in the workplace™®.

For many of the participants in this research study, including UK stake-
holders, there are clear advantages to WSR over CSR and MSlIs: “I think the
strongest part is the enforcement and the market consequences, which in
other models doesn’t happen"#'. However, what makes WSR effective also
makes it much more difficult to implement. Getting companies to sit at the
negotiation table, let alone agree to binding and enforceable standards
designed to be effective, instead of purely convenient, requires significant
and concerted worker, civil society and consumer action. As the next sec-
tion will show, WSR programmes have resulted from years of organising
and effort from trade unions and other workers' organisations, community
groups and non-governmental organisations.

The above section highlights the key mechanisms and features that must
be present for a programme to function effectively and be considered WSR.
However, as the model has been applied to different sectors and contexts, it
has been tailored and adapted, leading to variance across WSR programmes
in practice. This section explores the contexts in which WSR has developed
and the differences between the existing applications of the model.

39 FLEX interview with WSR expert, 21 June 2019.
40 /bid.
41 FLEX interview with WSR expert, 28 June 2019.



THE FAIR FOOD PROGRAM

The first iteration of WSR, the Fair Food Program (FFP, see box 4 below),
was the result of sustained campaigning and organising by the Coalition
of Immokalee Workers (CIW), a human rights organisation, in the Florida
tomato farming sector. The original Fair Food Agreement was signed in
2005 by Yum! Brands after a four-year public campaign by CIW boycotting
Taco Bell, which the brand operates. The company agreed to work with
CIW to improve conditions in Florida's tomato fields and pay a premium (a
“penny more per pound”) to growers, which was passed on to farmworkers
as a wage bonus. The FFP has since developed new mechanisms for holding
growers and brands to account and expanded to cover new buyers, crops
and states.

BOX 4. THE FAIR FOOD PROGRAM

Location: USA (Florida, Georgia, Maryland, New Jersey, North Carolina,
South Carolina, and Virginia)

Sector: Agriculture (mainly tomatoes, bell peppers and strawberries)

Scale: 30,000 workers at any given time, with 80,000-100,000 over the
course of a season, and 19 growers with multiple farms

Signatories: The Coalition of Immokalee Workers (CIW) and 13 compa-
nies/buyers

Mechanisms:

1. AFair Food Code of Conduct, shaped by ongoing negotiation between
workers, growers and buyers, sets out the principles and practices that
participating growers must follow.

2. Legally binding Fair Food Agreements between CIW and the partici-
pating buyers, which include two key provisions:

i) the Fair Food Premium, a small but important premium paid to
growers on top of the regular price of produce and passed on to
workers as an additional line in their payslips; and

i) Market Enforcement of the Fair Food Code of Conduct, requir-
ing buyers to suspend sourcing from growers that have failed to
comply with the Code.

3. Peer-to-peer worker education on workers' rights under the FFP,
conducted by CIW farmworker staff at the farms of all participating
growers throughout the season.

4. The Fair Food Standards Council (FFSC), which oversees the imple-
mentation of the FFP. It operates a Complaint Mechanism where
workers can call a free, 24/7 multilingual complaints line. All complaints
are investigated and resolved by the FFSC and often include meetings
between the relevant supervisors and teams to show workers that
complaints are heard and resolved without retaliation. The FFSC also
carriers out in-depth audits on growers' farms (264 between 2011-18),
which include reviewing records, observing operations, interviewing
all levels of management and a significant proportion of workers, nor-
mally over half a company’s workforce.

Key issues covered:
1. Forced labour, child labour, violence and sexual assault;

2. Wages, hours and pay practices;
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3. Sexual harassment and discrimination;

4. Health and safety, including safe transportation and shade, bathrooms
and water in the fields;

5. Hiring and registration practices;

6. Education and training.

For more information, see: https://www.fairfoodprogram.org/

The FFP developed in a context where farmworkers, the majority of whom
are migrants from Mexico, experience high levels of poverty, violence, sexual
violence, labour abuse, forced labour and trafficking for labour exploita-
tion.*? The prevalence of worker abuse in the sector has been linked to the
fact that purchasing power is concentrated among just a few large brands,
giving them the leverage to drive down growers' prices.** Growers then pass
this price pressure on to farmworkers, pushing them to work faster and for
less pay in order to maintain profit margins.

Workers have very few mechanisms available for pushing back against poor
treatment, as there are serious gaps in legal protections for farmworkers. As
a legacy from slavery, farmworkers are not covered by the federal law that
prohibits employers from firing workers for joining, organising or supporting
a trade union.* They are also not covered by certain provisions in the 1938
Fair Labour Standards Act (FLSA), such as overtime pay. Workers on farms
employing fewer than seven workers in a calendar quarter are exempt from
all FLSA provisions, including minimum wage.*> Most farmworkers also lack
basic protections such as workers’ compensation, health insurance and dis-
ability insurance. Only a few states, most notably California, have enacted
legislation to cover some of these gaps in labour protections.

An additional source of power inequality within the supply chain is linked to
workers’' immigration status. According to the National Agricultural Workers
Survey of the US Department of Labor, 73% of farmworkers in the US are
migrants and 47% are migrants without work authorisation (this is likely an
underestimation - other sources estimate that more than 70% are undocu-
mented).*® A significant minority of migrant farmworkers (243,000 in 2018%)
are working under the H-2A Temporary Agricultural Visa Program, a short-
term work visa that ties workers to an employer who can send them home
at will. Being undocumented or on a H-2A visa puts people at even higher
risk of experiencing human rights and labour violations, as employers can
use the vulnerability stemming from workers’ immigration status to exploit
them with impunity. Workers are unable to complain, organise or seek help
for fear of arrest, deportation, losing the investment they have made to
migrate and obtain their job or, in the case of H-2A workers, being black-
listed from participating in the programme in future.®®

42 CIW. 2018. Slavery in the Fields and the Food We Eat. [accessed 07 February 2019]; Human Rights Watch.
2012. Cultivating Fear: The Vulnerability of Immigrant Farmworkers in the US to Sexual Violence and Sexual
Harassment.; US Department of State. 2019. 2019 Trafficking in Persons Report: United States.

43 WSRN. 2019. Fair Food Program.
44 PBS. 2016. When Labor Laws Left Farm Workers Behind - and Vulnerable to Abuse.

45 National Farm Worker Ministry. 2018. Farm Worker Issues: US Labor Laws for Farm Workers.

46 Farmworker Justice. 2018. Selected Statistics on Farmworkers.

47 United States Department of Agriculture Economic Research Service. 2019. Farm Labor: H-2A Temporary
Agricultural Visa Program.

48 Southern Poverty Law Centre. 2013. Close to Slavery: Guestworker Programs in the United States.
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It is in this challenging context that the FFP has filled a role neglected for
decades by the state and which trade unions have struggled to fill, due to
the lack of legal protection for farmworkers' freedom of association. The
programme has been so successful that it has been called the “one of
the great human rights success stories of our day”* and the “best work-
place-monitoring program”® in the US. The FFP not only makes sure that
farmworkers' statutory rights are protected, it enforces standards that go
beyond the labour law.

THE BANGLADESH ACCORD ON FIRE AND BUILDING SAFETY

The second iteration of WSR developed in a very different context: the Ban-
gladesh ready-made garment sector. The Bangladesh Accord on Fire and
Building Safety (the Accord, see box 5 below) was signed in May 2013 in
the immediate aftermath of the collapse of the Rana Plaza building, which
killed over 1,100 workers and critically injured thousands more. It was a
five-year agreement between over 220 global brands and two international
trade unions, plus eight of their affiliated national unions, designed to build
a safe and healthy Bangladesh garment industry. Unlike already existent
MSIs and CSR programmes, the Accord was legally binding and enforceable.
It built on work by a group of trade unions and human rights organisa-
tions who first proposed a similarly binding, enforceable programme in
2010 to address the dangerously high levels of factory fires and building
collapses that had killed more than 2,000 workers in Bangladeshi factories
since 2005.5" Though the risks were well known, companies sourcing from
Bangladesh refused to acknowledge or address them until the global out-
rage at the Rana Plaza building fire and collapse forced them to do so. In
2018, at the end of the Accord's five-year commitment, a follow-up Transi-
tion Accord was negotiated and signed by a range of companies, including
the majority of the original signatories.> The Transition Accord ensures the
continuation of the joint health and safety efforts until 2021, after which it
has been agreed that the work will be handed over to a Bangladesh govern-
ment agency, supported by the ILO. There has been a significant decrease
in the number of severe accidents since the introduction of the Accord.>
However, workers organisations report that there have been few changes
on other labour rights issues, with many workers still on poverty wages and
at risk of labour exploitation.>

BOX 5. THE 2013 BANGLADESH ACCORD ON FIRE AND BUILDING
SAFETY AND THE 2018 TRANSITION ACCORD

Location: Bangladesh

Sector Ready-made garments

Scale: Over two million workers at 1,600 factories
Signatories:

Workers: Two global union federations (IndustriALL Global Union
and UNI Global Union) and eight Bangladeshi union federations;

49 Burkhalter, H. 2012. Fair Food Program Helps end the Use of Slavery in the Tomato Fields.

50 Greenhouse, S. 2014. In Florida Tomato Fields, a Penny Buys Progress. The New York Times.
51 WSRN. 2019. Fact Sheet: Accord on Fire and Building Safety in Bangladesh.

52 Butler, S. 2018. M&S One of UK Retailers Yet to Renew Safety Deal in Bangladesh Factories. The Guardian.
[Accessed: 21 February 2020].

53 Barrett, P.M. et al. 2018. Five Years After Rana Plaza: The Way Forward. NYU Stern Centre for Business and
Human Rights.

54 FLEX. 2018. Seeing Through Transparency: Making Corporate Accountability Work for Workers. p.17.
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Buyers: 222 companies for the 2013 Accord and 190 companies
for the 2018 Transition Accord;

Witnesses: Clean Clothes Campaign, International Labor Rights
Forum, Maquila Solidarity Network and Worker Rights Consortium.

Mechanisms:

1. A legally binding and enforceable agreement between brands and
trade unions to ensure a safe working environment in the Bangladeshi
ready-made garment industry. Brands agree to:

i) Stop sourcing from factories deemed non-compliant by the
Accord;

ii) Provide remediation support to factory owners in the form
of increased prices, low-cost loans or direct payments to enable
them to make the necessary renovations and repairs; and

iii) Maintain long-term sourcing relationships with Bangladesh.

2. Governance by a Steering Committee with equal representation of
companies and trade unions and a neutral chairperson appointed
by the International Labour Organization (ILO). The Committee over-
sees the Accord’s budget, hires and manages the Safety Inspector and
Training Coordinator, and resolves disputes. Dispute decisions can be
appealed to a final and binding arbitration process.

3. An independent inspection programme paid for by brands in which
workers and trade unions are involved. All factories are inspected by
qualified fire, building and electrical safety engineers. Brands and fac-
tories then develop and implement Corrective Action Plans, which
must be implemented by a specific deadline. Progress is monitored
and verified through follow-up inspections.

4. Public disclosure of all factories, inspection reports and corrective
action plans.

5. Ongoing monitoring by democratically elected factory Safety Commit-
tees with worker and management representation. Safety Committees
hold all-employee meetings to inform workers of workplace safety,
safe evacuation and their rights under the Accord.

6. A Safety and Health Complaints Mechanism that allows workers,
as individuals, groups or through their representatives, to register
complaints about safety concerns with the Accord. The Accord investi-
gates, with results communicated to all workers.

Key issues covered:

1. Fire and building safety;

2. Right to refuse unsafe work;

3. Right to participate in factory Safety Committees;

4. Right to file a complaint regarding safety problems in factories;

5. Protection against reprisal for reporting safety-related matters; and

6. Freedom of Association in relation to advancing safety.

For more information see: https://bangladeshaccord.org/

Similarly to US agriculture, the ready-made garment industry has a buy-
er-driven supply chain, meaning large companies at the top of the chain
determine where production happens, what is produced, at what prices
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and within what timeframes.> To keep costs low and production levels
high, brands in high-income countries have offshored manufacturing to the
Global South, moving within and between countries to find the cheapest
options. Developing countries hoping to secure investment and employ-
ment in their garment sector must compete by providing the cheapest
workers and the most flexible (unregulated) conditions.>® Arguably this is
the case in Bangladesh, which has attracted global brands because of its
extraordinarily low garment production prices which, over time, brands
have driven even lower.>” Though garment production has contributed to a
significant drop in the proportion of the population living below the poverty
line, extremely low prices have led to a race to the bottom on labour stan-
dards as factory owners squeeze labour costs and save on safety measures
in order to maintain profit margins.>® Additionally, there have been failures
in the enforcement of national labour standards and continued violence
against trade union leaders and members.>® Therefore, similarly to the FFP,
the Accord has developed in a context of significant governance gaps where
the lack of state capacity to ensure decent conditions of work has led stake-
holders to look for other regulatory mechanisms.®

However, there are some important differences between these contexts.
First, because of the geographic distance that exists between most gar-
ment workers and companies at the top of the apparel supply chain, there
may be additional challenges in bringing sufficient pressure to bear on cor-
porations to compel them to sign WSR agreements. Consumers are more
likely to care and take action over labour abuses happening in their own
backyard than those occurring thousands of kilometres away. Unions and
human rights organizations had, for years, been drawing attention to the
risks to workers' lives in the Bangladesh garment sector and it was only
when unparalleled disaster struck that change could be pushed through. As
one research participated noted: “Hopefully more workers don't need to die
for the model to be implemented elsewhere"®'.

Possibly as a result of this challenge, the scope of the Accord is much narrower
than that of the FFP, focusing on the relatively uncontroversial issue of health
and safety over more comprehensive or systemic workers' rights issues. The
technical focus of the Accord means that the bulk of the program’s standards
for suppliers were designed by engineers, which has implications for workers’
ability to fully monitor all possible instances of non-compliance. The impor-
tance of independent and expert-led audits is therefore heightened in the
Accord. Workers are, however, involved in overseeing those aspects of the
Accord that do not require engineering expertise and research participants
emphasized that the programme is still worker-centred: “Workers sit on the
governing body and they are signatories to the agreements, so even though
they might not have developed the standards, they are integral to the estab-
lishment and running of the Accord”®.

55 Gross, T. 2013. Raising the Voice of Workers in Global Supply Chains. p.9.

56 Delahantry, J. 1999. A Common Thread: Issues for Women Workers in the Garment Sector. Women in Infor-
mal Employment: Globalizing and Organizing (WIEGO) Working Paper.

57 Barrett, P.M. et al. 2018. Five Years After Rana Plaza: The Way Forward. NYU Stern Centre for Business and
Human Rights. p.7.

58 Ibid. p.7.

59 Human Rights Watch. 2015. "Whoever Raises their Head Suffers the Most” - Workers' Rights in Bangla-
desh’s Garment Factories; University of Liverpool and FLEX. 2019. Respect, Dignity, That's What We Want:
Lessons from the Bangladesh and Myanmar Garment Sectors on Working Conditions.

60 FLEX interview with WSR expert, 27 June 2019.
61 FLEX interview with WSR expert, 11 September 2019.
62 FLEX interview with WSR expert, 11 September 2019.

Worker-Driven Social Responsibility: Exploring a New Model for Tackling Labour Abuse in Supply Chains

N
o


https://www.rosalux.de/fileadmin/rls_uploads/pdfs/engl/GROSS_Tandiwe_Raising-the-voice_160217.pdf
http://www.nsi-ins.ca/wp-content/uploads/2012/10/1999-A-Common-Thread-Issues-for-Women-Workers-in-the-Garment-Sector.pdf
https://static1.squarespace.com/static/547df270e4b0ba184dfc490e/t/5ac9514eaa4a998f3f30ae13/1523143088805/NYU+Bangladesh+Rana+Plaza+Report.pdf
http://features.hrw.org/features/HRW_2015_reports/Bangladesh_Garment_Factories/index.html
http://features.hrw.org/features/HRW_2015_reports/Bangladesh_Garment_Factories/index.html
https://www.labourexploitation.org/publications/respect-dignity-thats-what-we-want-lessons-bangladesh-and-myanmar-garment-sectors
https://www.labourexploitation.org/publications/respect-dignity-thats-what-we-want-lessons-bangladesh-and-myanmar-garment-sectors

Worker-Driven Social Responsibility: Exploring a New Model for Tackling Labour Abuse in Supply Chains

N
(-]

Trade unions have
had a central role in
the Accord”

MWD and the

FFP share several
characteristics: they
are both in the US
agriculture sector,
deal with a domestic
supply chain, and
have a broad focus
on rights that go
beyond existing legal
protections”

Though the focus of the Accord is relatively narrow, its scale - covering over
two million workers and 1,600 suppliers - is unparalleled: “What the Accord
offers is scale; it's at a different scale entirely. [...] The FFP is much more
comprehensive, and the scale is significant, but covers much less than the
Accord"®3, Whether it would be possible to combine the scale of the Accord
with the comprehensiveness of the FFP is yet to be seen:

WSR really does require a lot of public mobilisation

to get brands to agree, so to arrive at the scale and
comprehensiveness blended, it would require extensive public
mobilisation - not a small undertaking.5

Like the FFP, the Accord developed in a context of significant hostility
towards worker organising. However, unlike the FFP, trade unions have had
a central role in the Accord. The 2018 Transition Accord has seen some
expansion in remit by including the right to freedom of association, at least
in relation to advancing safety. Some participants also raised the fact that
the involvement of Bangladeshi trade unions in the Accord has increased
their visibility and credibility and opened a door for furthering workers’
rights outside of the remit of the Accord. The potential for the Accord and
other WSR programmes to act as a steppingstone towards stronger worker
organising and bargaining is discussed in the following chapter.

MILK WITH DIGNITY AND THE LESOTHO AGREEMENT

The two further applications of the WSR model include Milk with Dignity
(MWD, see box 6 below) and the Agreement to Combat Gender-based Vio-
lence in the Lesotho Apparel Sector (Lesotho Agreement, see box 7). MWD
and the FFP share several characteristics: they are both in the US agricul-
ture sector, deal with a domestic supply chain, and have a broad focus on
rights that go beyond existing legal protections. The key differences are in
scale (300 workers under MWD compared to 30,000 under FFP) and the
traceability of the product: milk from different suppliers is mixed together
before being sold and processed, making it harder to trace the supply chain
and therefore enforce the WSR agreement. One of the reasons MWD was
able to work with Ben & Jerry's is because they already had a programme to
trace their supply chain.® In addition, unlike tomatoes, milk is not seasonal,
meaning it requires the same level of monitoring all year round.

BOX 6. MILK WITH DIGNITY

Location: USA (Vermont and New York)

Sector: Agriculture (dairy farming)

Scale: Over 70 farms and more than 300 workers
Signatories: Migrant Justice and Ben & Jerry's
Mechanisms:

1. A legally binding agreement between Ben & Jerry’s and Migrant
Justice defining the programme as a long-term contract enforceable
under law.

2. A Code of Conduct for dairy farmers set by workers, which all suppli-
ers must meet.

63 FLEX interview with WSR expert, 8 August 2019.
64 |bid.
65 FLEX interview with WSR expert, 28 June 2019.
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3. A premium paid to all participating farms by Ben & Jerry's, which
provides workers with a bonus in each payslip and serves to offset

farmers' cost of compliance with the Code of Conduct, such as improved
housing standards and paid holiday leave.

4. Peer-to-peer worker education on their rights under the Code of
Conduct and how to enforce them.

5. A Third-Party Monitoring Body, the Milk with Dignity Standards
Council (MDSCQ), which enforces the agreement by auditing farmers’
compliance with the Code of Conduct; receiving, investigating and
resolving worker grievances; and creating improvement plans to
address violations. MDCS may suspend a farm from the Program if
the farm is unwilling to meet the standards in the Code of Conduct,
creating strong market incentives to improve workplace conditions.

Key issues covered:

1. Wages, with all workers being paid at least the prevailing minimum
(regardless of whether agricultural workers are excluded from the state
minimum wage) and a bonus in each payslip passed on from buyers;

2. Working time, including paid holidays (minimum five days of leave) and
adequate rest time for meals and sleep (at least one 24-hour period of
consecutive rest each week);

3. Housing, with conditions in compliance with the law and at a cost that
does not reduce workers' wages to below the prevailing minimum;

4. Health and Safety standards, including workers' compensation, five
paid sick days per year, protective equipment and training.

For more information see: https://milkwithdignity.org/

The Lesotho Agreement on the other hand shares many similarities with the
Bangladesh Accord: it is based in the garment sector, deals with a cross-ju-
risdictional supply chain, has strong trade union involvement and a narrow
thematic focus. Unlike the other programmes however, the Lesotho Agree-
ment includes a legally binding agreement not only between the workers'
organisations and the brands, but also between the workers’ organisations
and the supplier.

BOX 7. AGREEMENT TO COMBAT GENDER-BASED VIOLENCE IN
LESOTHO’'S GARMENT SECTOR

Location: Lesotho

Sector: Garment

Scale: Over 10,000 workers at five factories
Signatories:

Brands: Levi Strauss & Co., The Children’s Place and Kontoor
Brands;

Supplier: Nien Hsing Textile Co.;

Lesotho Unions: The Independent Union of Lesotho, the United
Textile Employees Union and the National Clothing, Textile and
Allied Workers Union;
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Lesotho Women's Rights Organisations: The Federation of
Women Lawyers in Lesotho and Women (FIDA) and Law in South-
ern African Research and Education Trust-Lesotho (WLSA);

US-based Organisations: Worker Rights Consortium, Solidarity
Centre and Workers United;

Non-Signatory Advisors: The Fair Food Standards Council, the
Coalition of Immokalee Workers and the Worker-driven Social
Responsibility Network.

Mechanisms:

1. Four legally binding agreements - one between the workers’ organ-
isations and each of the three brands, and one between the workers’
organisations and the employer, Nien Hsing. The essential function of
the brand agreements is to enforce the employer agreement: if Nien
Hsing does not comply, each brand must reduce orders in a manner
sufficient to convince Nien Hsing to return to compliance.

2. Enforcement via economic sanctions. Each of the Lesotho organi-
zations, as well as the Workers' Rights Consortium, has the power to
bring a case against any of the brands.

The agreements include a broad and robust definition of gender-based
violence in the workplace, adapted from the recently adopted ILO Con-
vention concerning the Elimination of Violence and Harassment in the
World of Work (C190).

3. Complaint intake and counselling, led by the Lesotho women'’s
rights organizations.

4. Complaint investigation and the determination and implementation
of punishments, and remedies and monitoring and improvement
of employer practices, led by the independent oversight body, the
Office for the Prevention of Gender-Based Violence. This has the
power to investigate complaints, with full access to the factory and
necessary personnel; reach independent determinations; and decide
appropriate sanctions, including dismissal. The decisions of the body
are binding on Nien Hsing, which must carry them out.

5. Worker and management training, led jointly by the Lesotho unions
and women's rights organizations.

Key issues covered:

1. Reporting of gender-based violence and sexual harassment without
fear of retaliation;

2. Freedom of association;
3. Counselling for workers;

4. Strong protections to prevent retaliation against complainants or wit-
nesses.

For more information see: https://wsr-network.org/success-stories/gen-
der-justice-in-lesotho-apparel

The Lesotho Agreement developed in a context where women workers in
garment factories were experiencing high levels of sexual harassment and
gender-based violence, including being coerced into sexual relationships by
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managers and supervisors.®® Employment, promotion and improved con-
ditions were made dependent on women workers' willingness to engage in
such relationships. Women who experienced these abuses did not report it
in fear of retaliation and due to a culture of tolerance for harassment that
meant management often failed to take disciplinary action against offenders.
The employer, Nien Hsing, also suppressed workers' right to unionise and
act collectively to address these abuses, in violation of Lesotho's laws, inter-
national standards and buyer codes of conduct. The issues women workers
faced were documented by Lesotho trade unions and women'’s organisations
who, together with the Worker Rights Consortium, made the conditions public
and pressured the buyers to negotiate a WSR agreement.®’” The programme
has a complaints mechanism modelled after the one in the FFP and has also
drawn lessons from the Bangladesh Accord.®® The buyers, likely aware of the
reputational risks they faced especially in the context of the global #MeToo
movement, have agreed to fund the programme for two years.®

A VERSATILE FRAMEWORK FOR CHANGE

The way in which the model has been adapted to different contexts shows
that there is no single blueprint for a WSR programme. While there are clear
mechanisms that repeat across the different applications and define a pro-
gramme as WSR (see box 3 at the start of this chapter), the issues the model
has been used to address are diverse, and can include anything from pre-
venting gender-based violence to ensuring workers are paid the minimum
wage. The differences between the existing applications of WSR demon-
strate that it is more challenging to implement WSR in some contexts and
sectors than in others. This depends on various factors, including: how easy
it is for buyers to source products from elsewhere; how easy it is for suppli-
ers to move their businesses; and whether the supply chain is domestic or
international. In all contexts, the concessions workers will succeed in nego-
tiating with brands depend on the leverage they have, whether that takes
the form of more traditional worker power (e.g. strikes) or relies more heav-
ily on mobilising consumer pressure and reputational risk.

66 WRC. 2019. Worker Rights Consortium Assessment re: Gender-based Violence and Harassment at Nien
Hsing Textile Co., LTD (Lesotho) - Findings, Recommendations, and Status.

67 Ibid.
68 WSRN. 2020. Gender Justice in Lesotho Apparel.
69 Human Rights Watch. 2019. Global Clothing Brands Should Respond to the #MeToo Mandate.
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3. WSR: A STRATEGY FOR TRADE UNIONS?

One of the aims of this scoping research is to assess how UK trade unions
could be involved in implementing WSR and whether they would want to be.
WSR has grown out of two contexts that are highly hostile to trade unions. In
the US agriculture sector, very few unions exist due to lack of legal protections
for farmworkers’ freedom of association - something workers' organisa-
tions in the US have been fighting to change”. - while in Bangladesh, unions
organising garment workers have faced violence and repression. In the UK,
trade unions have historically struggled with organising outsourced work-
ers, especially migrants,”” though new unions have formed in the last decade
for precisely this purpose, and some established unions are also diversifying
their methods.” This scoping research presents an opportunity to consider
UK trade unions and their attitudes to WSR to see if they might be logical
bedfellows in the UK context, with a focus on outsourced service sectors.

Recognition of the history and role of trade unions when considering the
application of WSR to the UK context is important in order to avoid repli-
cating or undermining existing efforts to tackle labour abuse and ensure
decent work. As one respondent noted, “from a social movement structure
perspective, it would be awkward not to engage with the unions - it can't
just be a bunch of NGOs sitting in offices [...], you need to engage on the
ground””3. Engaging with unions also makes sense on a practical level, as
they are more likely to have the experience and capacity to negotiate with
employers than community groups: “having institutional players involved
with resources, campaign experience, strategy negotiation experience [...]
helps speed up the process"“.

Trade unions have been central to WSR models in Lesotho and Bangla-
desh, where they have provided a way of documenting the experiences of
workers, organising workplaces and pressuring brands into participating in
the agreement. As will be shown later in this chapter, WSR has provided
trade unions in Bangladesh with new tools for tackling worker exploitation
in a context where they have been fighting an uphill battle against hostile
employers and a hostile government for decades. We therefore want to
assess whether WSR could similarly provide UK trade unions with new tools
and methods in a context of increasingly fissured workplaces and declining
union density.

Trade unions have historically been a core part of the fight for workers’
rights and are key actors in well-functioning democracies. However, as
outsourcing has grown and workplaces have fissured, trade unions have
struggled to retain membership levels - a struggle that has been further
frustrated by more restrictive trade union legislation introduced from the
1980s onwards, including most recently by the Trade Unions Act 2016.
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Pero, D. 2019. Indie Unions, Organizing and Labour Renewal: Learning from Precarious Migrant Workers. Work,
Employment and Society.

72 Financial Times. 2020. The Upstart Unions Taking on the Gig Economy and Outsourcing. [Accessed: 31 Jan-
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Trade union membership and collective bargaining coverage in the UK
are in long-term decline. According to data from BEIS, the total UK trade
union membership in 2018 was 6.35 million and trade union density - the
number of employees who are union members as a percentage of all those
in employment - was 23.4%.7> This is a significant drop from peak levels in
1979, when membership was at 13 million and density was 56.3%’¢, and
represents a larger decline than in most advanced economies.”” Collec-
tive bargaining coverage, where a person’s pay and conditions are directly
affected by an agreement between their employer and a trade union, has
similarly declined from 80% in the 1980s to around 26%.7®

A key reason for why trade union density and collective bargaining cover-
age have declined so rapidly in the UK is that there is little or no support
for collective bargaining by the state through, for example, extension regu-
lations.” These are used in other countries to extend collective bargaining
agreements (CBAs) from the employer-level to cover entire sectors. Exten-
sion regulations help level the playing field for employers as well as workers
by preventing undercutting by non-unionised companies. They also help
prevent a squeeze on workers caused by competition between contractors
when work is outsourced. The extent to which extension mechanism are
used in a country is the single most powerful determinant of the level of col-
lective bargaining coverage, which tends to increase significantly with the
use of extension practices.®?® The closest mechanism the UK has to exten-
sion regulations is the Transfer of Undertakings (Protection of Employment)
Regulations 2006 (known as TUPE for short).2" Among other things, TUPE
ensures that CBAs in place before outsourcing continue to apply after an
organisation or service transfers to a new employer. However, new con-
tractors do not have to implement changes agreed to the CBA after the
transfer, meaning the agreement remains “static” for outsourced workers.
The CBA also does not apply to new hires, leading to divergence in pay and
conditions over time.®

The lack of effective mechanisms for extending existing CBAs to outsourced
workers and maintaining them over time, combined with the difficulty of
organising outsourced workers outlined in the introductory chapter, means
that outsourcing presents a significant challenge for trade unions in the UK.
In the private sector, where outsourcing has become the norm®, union den-
sity is much lower (13.2%) compared to the public sector (52.5%).8* Union
density in the public sector has also decreased due to increasing outsourc-
ing of public sectors jobs, accelerated by successive governments’ austerity
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policies.®> As a result, pay and conditions have deteriorated and workers
now employed in the private sector are more likely to have short-term con-
tracts or be agency workers or self-employed.®

Workers that would most benefit from union membership and collective bar-
gaining coverage are the least likely to be union members.8” Membership is
lowest among low-paid workers and in low-paid industries like accommoda-
tion and food services, where union density is only 2.9%. Membership is also
weighted towards people in permanent, full-time, professional jobs; people
in non-standard jobs, including those on fixed-term contracts or temporary
workers, are 50% less likely to be union members than other workers.8

Tightened regulations for how trade unions function, introduced from
the 1980s onwards, present a further problem for UK trade unions. These
changes have increased the cost and difficulty of industrial action and were
purposefully designed to weaken the influence of unions on the economy.®
Labour governments have since reversed some of these measures, but not
enough to revive union density or collective bargaining coverage. Further
steps were taken to limit the power of trade unions in 2016 with the passing
of the Trade Union Act, which introduced stricter rules for strike ballots and
industrial action.®®

It is in this difficult environment that UK trade unions are trying to organise
outsourced workers. Trade unions are using numerous methods to address
the challenges of outsourcing, including campaigning for better legislation
to protect outsourced workers, bringing legal challenges, and calling for
workers to be brought back in-house. Bringing workers in-house would
cut out the middle-man suppliers and contractors, making lead companies
the direct employers responsible for the wages and working conditions.
Though many of these campaigns have been successful®!, bringing work-
ers in-house may not always be an option, for example in sectors like hotel
housekeeping, where there are high levels of variation in demand.

WSR offers another tool: legally, trade unions in the UK can only bargain
collectively with direct employers, not de facto employers, i.e. the lead com-
panies setting many of the terms that affect workers lower down. This is
one of the key differences between WSR and collective bargaining: “Collec-
tive bargaining is between workers and direct employers, whereas WSR is
between workers and the head of the supply chain"2. WSR programmes
enable workers' organisations, such as trade unions, to negotiate with and
gain official recognition from the lead company in a supply chain. Many
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trade unions in the UK, including those interviewed for this research, are
already targeting campaigns at lead companies in recognition of the power
they have over the wages and conditions of outsourced workers. In 2019,
the Independent Workers Union of Great Britain (IWGB) brought a land-
mark case to the UK High Court on behalf of 75 outsourced workers at the
University of London, saying that they should be able to negotiate pay and
conditions directly with the University as their de facto employer, as well
as the security firm officially employing them. Had IWGB won the case, 3.3
million workers in the UK would have won the right to negotiate directly
with their de facto employer. However, the High Court dismissed the case,
saying there are “relevant and sufficient reasons for limiting the right to
compulsory collective bargaining to workers and their employers”.>

The fact that trade unions cannot sign a CBA with a lead company, also
known as the client company, has not stopped them from successfully tar-
geting lead companies: “We target the client because the client is the one
that is outsourcing and allowing the exploitation to happen?. One of the
trade unions interviewed for this study has, for instance, won the right to
sick pay and pension for outsourced workers and it is the lead company,
not the direct employer, who is paying for it.> However, because the lead
company is refusing to recognise them voluntarily, and they cannot force
recognition, they end up having to keep up constant pressure, especially as
contracts are re-tendered:

They tender the contract every four years and, even if [the
workers] have good sick pay and other conditions, the new
company will come in and try to take away those conditions
and introduce more and more precarious contracts [...] they
will give new contracts to new employees and that contract
won't include the sick pay and holiday pay that the other
workers have already won. So we need to keep fighting with
them all the time [...] The problem never ends.*

In cases where bringing workers back in-house is not feasible, WSR could
offer a way around the need to keep up constant pressure. In addition to
seeking a recognition agreement - a formal agreement with an employer for
a union to bargain collectively on behalf of that employer's staff - with the
direct employer, trade unions could get lead companies to sign a WSR agree-
ment, which is essentially a private contract enforceable under contract law.
This could, for example, require the lead company to only contract with sup-
pliers who have recognised a trade union.

This could also address another problem, which is that collective bargaining
agreements in the UK are not legally enforceable between the union and the
employer. Instead, some parts of the agreement (e.g. pay, benefits, work-
ing hours) may be incorporated into individual contracts of employment
and enforced by individuals or groups of workers through employment
tribunals.?” This is in stark contrast to how the enforcement of collective
bargaining functions in the majority of European countries, where sectoral
and national level collective bargaining is more common and the terms are
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enforced by the signatories to the agreement, not the individual workers
they apply to.%®

There are several issues with the UK's individualised enforcement system:
only a small minority of people experiencing problems at work pursue their
case to an employment tribunal®® and groups more prone to exploitation
are the least likely to do so'. In addition, it is a long and involved process
- claims that need a hearing take on average 30 weeks, excluding the early
conciliation process, which can take another month - and, with the excep-
tion of discrimination cases, no legal aid is available.’ Trade unions can,
of course, support their members through the process, but the decision of
the employment tribunals only applies to the claimant; as of 2015, tribunals
do not have the power to make wider recommendations that would benefit
others in the same workplace.'®?

Trade unions have other methods of enforcing CBAs and maintaining hard-
won rights: “We shame them through social media, direct actions, strikes,
copying all the clients into the email sent to the company”'®. However,
especially in sectors where work is seasonal or contracts get re-tendered
frequently, keeping up the pressure is highly challenging. For instance,
in the US, farmworkers are often seasonal migrants who return to their
country of origin once their visa expires: “There have been many cases of
workers organising and maybe they succeed in getting a day off and better
conditions, but when those workers go home then it has to start from the
beginning despite it being the same employer"%. This is an important con-
sideration for post-Brexit Britain: currently most low-paid migrant workers
in the UK come from the European Union under free movement and can
settle permanently, but from January 2021 this route will be closed. The
Government has announced that there will be no general visa for low-paid
work, despite high levels of demand from industries including health and
social work, transport and storage, construction and hospitality.'® Short-
term or seasonal work visas under temporary migration programmes
will potentially be used to plug resultant labour market gaps, leading to a
constant churn of new workers and complicating trade unions’ efforts to
maintain CBAs, which are dependent on union membership levels.'® The
UK is already piloting, and has recently decided to expand, a seasonal agri-
cultural workers programme that only allows workers to stay for six months,
followed by a six-month cooling-off period.

A similar problem occurs with regard to CBAs not covering new hires in firms,
which allows employers to slowly erode hard won improvements to wages
and working conditions. This highlights the limitations of collective bargain-
ing in the UK: because it is restricted largely to the workplace level instead
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of being sectoral or national, it is difficult for unions to achieve sustainable
structural change. Some of the organisations currently implementing WSR
programmes experienced the same issue, before turning to WSR:

CIW did very creative things to try to get growers to sit

down at the table - hunger strikes, marches, etc. They didn't
accomplish ‘nothing’, but only little stuff, not structural stuff.
They didn't change the structural imbalance that was allowing
abuses to happen. Community education decided that if large
corporations’ actions were the reason workers were being
treated badly, then maybe they could be the solution.’’

The WSR model could be a way of introducing faster, more accessible
enforcement that can be enforced across multiple workplaces. In contrast
to collective bargaining agreements, the agreement in a WSR programme
is legally enforceable between the lead company and the workers’ organi-
sation, so addressing non-compliance is not reliant on individuals bringing
claims in labour courts or trade unions maintaining pressure on employers.
As one respondent said: “we see it as a strengthening of the power of the
workers and of the enforcement, because with WSR you have a route or
mechanism for what will happen if bosses don't comply, and that isn't that
you have to strike, you have another mechanism™%,

In addition, under WSR, workers are able to report non-compliance easily,
anonymously and without fear of retaliation and in the knowledge that it
will lead to a quick result. The recommendations issued by the independent
authority tasked with monitoring compliance will also benefit the entire
workforce and not only the individual claimant as under the UK's employ-
ment tribunal system.

Trade unions interviewed for this research saw WSR as a potentially prom-
ising model for tackling labour abuse and exploitation in supply chains, but
also highlighted the challenge of getting an employer to sign a WSR agree-
ment, saying “nothing is going to change without forcing them™%,

MORE THAN JUST WINNING: THE IMPORTANCE OF COLLECTIVE ACTION

There were also serious concerns around whether the concessions that
could be won through a WSR model would be radical or extensive enough,
and whether WSR as a process would be transformative enough for workers:

“In order to assess or evaluate it [WSR] | would really need to see
how far they go. The main point would be how radical or extensive
are the demands and how transformative are they really?"""°

The question of whether WSR would be transformative enough connected
to union respondents seeing the process of collective bargaining as being
equally, if not more, important as the end results. Through organising and
collective action, workers learn to “recognise themselves as workers, [...]
recognise themselves as a collective”"; they gain confidence and the belief
that they “can actually bring about change”. This psychological transforma-
tion was seen as central to the sustainability of the collective bargaining

107 FLEX interview with WSR expert, 21 June 2019.
108 FLEX interview with WSR expert, 28 June 2019.
109 FLEX interview with UK trade union, 18 Sept 2019.
110 FLEX interview with UK trade union, 24 July 2019.
111 Ibid.
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model: “Things change all the time - contracts get ripped up, changed and
renegotiated - so the only ultimate protection for workers is to be organ-
ised enough to take action and protect themselves™2,

The concern that WSR would not be as transformative and therefore as sus-
tainable over time as collective bargaining was linked to perceived reliance
of the model on consumer pressure rather than worker power, the impli-
cation being that any programme that is highly dependent on consumer
pressure will fail once that pressure is no longer there:

“In terms of sustainability, how can this be carried forward
year after year, decade after decade unless the workers are
ready to take their own action, not dependent on the good will
or solidarity of a consumer movement?"'"3

CONSUMERS: A FICKLE FOUNDATION?

Consumer pressure was seen not only by unions, but by respondents across
the board, as being a highly unreliable source of protection for workers:

There is an outrage period, the knee-jerk reaction where
people will just react to things on social media without
knowing the facts, but it's very instant and then we have the
tendency to forget very shortly afterwards.'

In time the attention and hype about this agreement will have
passed or become watered down because of another social issue.”>

The concerns are getting more public discourse time, but I'm
not sure there is the same level of pressure for fast food or
fast fashion brands to evidence or change their practices in
the UK [compared to the US]. There isn't enough consumer
interest that people would stop buying from brands that
weren't part of this accreditation [sic].’®

It is true that WSR programmes rely heavily on consumer pressure and rep-
utational risk to bringing brands to the negotiation table. The extent of this
reliance and its effect on sustainability of such schemes is highly depen-
dent on the context in which WSR is being implemented. For instance, the
Bangladesh Accord and the Lesotho Agreement may never have happened
without consumer pressure being catalysed by Rana Plaza and the #metoo
movement respectively:

The context of #metoo helped generate power for the labour
side to get a deal through. They were very public-facing
brands. | think that without #metoo they wouldn't have gotten
that agreement through.”

As consumer interest wanes over time, there is a risk that the worker move-
ment will lose power unless there are other mechanisms in place to protect
it, as can be seen in the quote below:

Things have been increasingly problematic in the last couple
of years. When the Accord was first established, it was right
after Rana Plaza and manufacturers were very motivated

112 Ibid.

113 Ibid.

114 FLEX interview with hotel sector stakeholder, 10 September 2019.

115 FLEX interview with UK trade union, 24 July 2019.

116 FLEX interview with UK labour market enforcement body, 7 August 2019.
117 FLEX interview with WSR expert, 27 June 2019.
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to take part, but now they are less willing to participate and
increasingly hostile. They are putting increased pressure on
unions for speaking on part of The Accord."'®

WSR agreements are legally binding contracts, which means that brands
cannot simply walk away while they are in force. However, for those pro-
grammes that are time-limited, such as the Bangladesh Accord and the
Lesotho Agreement, there is a risk that if consumers lose interest, lead
companies will disengage when the WSR agreement comes to an end. For
instance, when the 2013 Accord came to the end of its five-year period,
trade unions and other social partners had to work hard to ensure compa-
nies signed on to the 2018 Transition Accord. In contrast, FFP and MWD are
“evergreen”'® contracts, meaning they do not have set end dates and are
renewed automatically, making it harder for brands to walk away (though
they could technically start sourcing from outside of the states to which the
agreements apply).

Another concern about relying too much on consumer pressure is that it
may limit the issues that a WSR programme is able to cover, as it is more
difficult to create consumer pressure around certain issues than around
others. Consumers are likely to care about an issue only if it is serious or
shocking enough: “It is easy to create a consumer-based campaign when
you are talking about the safety of millions of workers - no reasonable
brand would choose to say they don't care about worker safety”'?°. How-
ever, it might be harder to get consumers to care about other issues:

A public-facing campaign won't help you get a raise from
$14.95 per hour to $15 per hour, but a collective bargaining
agreement will. Consumers will care about whether you can
afford to live - collective bargaining agreement might get you
a longer lunch break, a consumer campaign won't. '’

There is nothing in the WSR model that means that it must rely solely on con-
sumer pressure. In fact, action and organising by workers with the support
of trade unions and community groups has been central to the formation of
all four WSR programmes. It is perhaps less the case that WSR as a model is
not transformative enough or too reliant on consumer pressure, and more
that the contexts in which it has developed are ones where more traditional
trade union action is difficult and a variety of methods, including consumer
pressure, are needed:

A union in another sector might be able to work on a classic
strategy of pure union power. But they [the garment sector
unions] are not like a metal union or coal union in the UK who
can say “if you don't give us what we want, we'll shut down
your mine”. [...] So the unions [in the garment sector] need

to work with a different strategy - much more of a leverage
strategy than a classic union strategy of strikes. And in this
case, the main leverage they have is with the buyers. [...] You
need a much broader leverage strategy than a classic union
might use. 2

Where workers' organisations have more power and the context is more
favourable to trade union organising and collective bargaining, WSR pro-
grammes will be less reliant on consumer pressure:

118 FLEX interview with WSR expert, 11 September 2019.
119 FLEX interview with WSR expert, 21 June 2019.
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| don't see the added value of talking about this as a weak
form of collective bargaining, because that [whether it is weak
or not] will relate to what are the material conditions in the
agreement and what are the obligations in the agreement and
what does the enforcement capacity look like.'

The same is true of collective bargaining to a large extent. Unions in the UK
are increasingly diversifying their methods of pressuring employers as well
as lead companies, especially in sectors that are difficult to organise as a
result of outsourcing: “[Wlhere there is a big dispute, trade unions will work
with consumers [...] | guess it already happens. Not as much as it should,
but it does already happen™?4.

LACK OF LEGAL PROTECTIONS FOR ORGANISING WORKERS

A key issue for WSR in contrast to unions is that the law provides some addi-
tional protections for collective bargaining that would not be available for
WSR. In the UK, if an employer refuses to recognise a qualifying trade union
voluntarily, the union can apply to the Central Arbitration Committee (CAC)
for statutory recognition. If this is successful, employers must negotiate with
the union on pay, hours and holiday entitlements.'> There are also certain
rights and protections that trade union members and representatives are
legally guaranteed, such as protection against blacklisting, time off work
with pay for union duties and training without pay for union activities'?:

A typical recognition agreement will give workers paid time
off for trade union activities, training to represent their fellow
colleagues in meetings, it would force the company to disclose
information or business plans, to consult with the workers
when they were considering restructuring or redundancies. It
would give them all sorts of access to protections, information
and training.’?’

There is nothing stopping such protections from being written into WSR
agreements: there are no limits to the type of issues that WSR programmes
can cover, other than what is winnable in practice (though this is not an
insignificant limitation). WSR agreements are highly context dependent and
specific - where it is possible to win larger concessions, the programmes
will be more all-encompassing and where it is not, they may be narrower or
more restricted:

It's difficult. We now have the advantage of hindsight. Our perception [at
the time of developing the Accord] was that it was the maximum negotiable,
but technically we could have included components on wages, contracts or
freedom of association. But at the same time, you're in a bargaining con-
text where at that given moment this is the best deal you'll get - otherwise
people will leave the table and you'll have no deal at all. It relates to how
much pressure you can put on the brand and also a bit to what your bar-
gaining strategy is - who do you first talk to, which brand do you first get
on board.’?®

However, some of the protections described above, such protection against
blacklisting or being treated differently for being a trade union member, are

123 Ibid.
124 FLEX interview with UK trade union, 24 July 2019.

125 See https://www.gov.uk/trade-union-recognition-employers/ballot-union-recognition

126 See https://www.gov.uk/working-with-trade-unions/rights-of-employees-in-trade-unions-
127 FLEX interview with UK trade union, 24 July 2019.
128 FLEX interview with WSR expert, 27 June 2019.
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crucial for the period of time before recognition agreements are won. In the
context of WSR, this would be the period prior to the lead company signing
up to the agreement. Thus, under WSR, workers seeking to organise and
introduce such a scheme could be at risk of retaliation because they are
working outside of the normal collective bargaining framework.

If the content and structure of a WSR programme can be so varied, and
is so dependent on the context in which it is negotiated, this raises a key
question: in what contexts should trade unions turn to WSR? And are there
contexts in which using a WSR approach might actually have negative impli-
cations for trade unions and collective bargaining?

CASE STUDY: THE UK HOTEL SECTOR

The UK hotel sector was chosen as a case study for this scoping research to provide
a focal point for the sampling - we mainly spoke to unions and businesses active in
the hotel sector - and for the discussions with interviewees. It is also a sector known
for high levels of outsourcing and non-compliance with labour rights, as well a signif-
icant proportion of workers who are migrants (24%). In 2019, the Director of Labour
Market Enforcement (DLME) commissioned a report by University of Leicester and Keele
University on the effects of the fissuring of employment relationships in the UK hotel
sector.’ The research found that employment relationships in the UK hotel industry had
become more precarious over the last ten years because of the widespread use of sub-
contracting and outsourcing, and precarious employment practices such as zero-hour
contracts. These fissured employment relationships are more susceptible to non-com-
pliance issues as they create legal ambiguities as to who is responsible for labour market
violations, often to the benefit of the lead firm. This was confirmed by our hotel sector
respondents: “There have been a couple of exposés about employment agencies, includ-
ing [agency name redacted], and hotel companies - we're not then liable. Hotels will then
say: ‘we’'ll take this very seriously and review our relationship’, but we don't have to take
responsibility™1%.

The impact of the fissuring of employment relationships in the sector were found to be
numerous and included high levels of fear of retaliation from management, including
for speaking to the researchers; high levels of instability for workers on zero-hour con-
tracts''; intensification of work visible in the increase of unpaid overtime; and loss of
benefits and extra pay for weekend work. Subcontractors and agencies were found to
deploy aggressive strategies to increase their profit margins and control over workers,
leading to employment rights violations, of which lead companies could then wash their
hands: “Hotels don't want to associate themselves with the bad things, so they pass
it on to an agency and that’s not a very well policed arena”'*. The research commis-
sioned by the DLME also found that “instances of humiliation and improper behaviour
associated with violation of basic labour rights” are more likely to be tolerated by workers
who are afraid of losing their jobs and expect to only be working in the industry in the
short-term.™3

129 Lépez-Andreu, M., Papadopolous, O. and Hamedani, M. 2019. How Has the UK Hotels Sector Been
Affected by the Fissuring of the Worker-Employer Relationship in the Last 10 Years?

130 FLEX interview with hotel sector stakeholder, 4 October 2019.

131 The Accommodation and Food industry has the second highest percentage of employees on zero-
hours contracts at 20%. See Office for National Statistics. 2018. Contracts that do not guarantee a minimum
number of hours: April 2018.

132 FLEX interview with hotel sector stakeholder, 4 October 2019.

133 Lopez-Andreu, M., Papadopolous, O. and Hamedani, M. 2019. How Has the UK Hotels Sector Been
Affected by the Fissuring of the Worker-Employer Relationship in the Last 10 Years?
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Discussions with research participants about the application of WSR to the hotel sector
proved interesting. A key issue that was raised was where within the hotel sector supply
chain the WSR model would sit. The hotel industry has four distinct employment models
that differentiate it from other sectors:

+ the physical ownership model where a company owns the hotel and its assets and
directly employs the workers;

+ the managed hotels model, where the property is owned by one entity (e.g. a prop-
erty, real-estate or pension fund) but managed by another;

+ the franchise model, where a company or group operates a hotel on behalf of an
owner;

* and the single entity model, which tend to be owned by a family or trust.

Applying the WSR model to either the managed hotels model or the franchise model pro-
vides an additional challenge, as instead of a three-tier supply chain there are four: the
entity owning the hotel, the entity managing it, the outsourced contractors and the workers.

Whether it would be possible to bring outsourced workers in the hotel sector back
in-house instead of turning to a WSR model was seen as highly dependent on the type
of job:

It is very difficult to find and retain good people across the lower paid workforce and
that's one reason why hotels rely on agencies so much. And the second reason is that
you're never going to get away from is that the demand pattern in the hotel sectors
means there is a variable demand for labour, particularly in housekeeping. And keep-
ing people on call is very difficult.’

I don't see any reason for outsourcing any function other than things that vary signifi-
cantly by demand, but in many of our hotels we have a third company cleaning contractor
coming in to clean. There are two benefits to that, as you can then blame someone else if
the work is not done well and you can reduce the permanent headcount on payroll. Fun-
damentally it’s about finance versus ethics and how the model can unlock that.’*

However, whether it would be possible to get companies to bring their workers in-house
is something that workers’ organisations in the sector will have to assess. If the read of
the industry is that bringing workers in-house is simply not going to happen, then turning
to WSR may be a good solution: “You have to assess your power and there may be
things that you just cannot get. You may just have to give some ground on some-
thing. It's figuring out what your bottom lines are”'>°.

A SENSIBLE SOLUTION IN HIGHLY HOSTILE CONTEXTS

For some respondents, especially those coming from contexts where there
are high levels of hostility and even violence towards trade unions, WSR is
the practical solution to addressing labour abuses in difficult circumstances:

“| see it as a spectrum: In some places unions are illegal, in
some they exist but are not working, and in some they're
working, but not for everyone. | see a WSR programme as a
first step. And there may never be a second step. But it would
be rational that the next step is workers organising and saying,
‘well now we have our basic human rights, we can talk to each
other about work conditions without being fired'."'’

134 FLEX interview with hotel sector stakeholder, 4 October 2019.
135 /bid.

136 FLEX interview with WSR expert, 8 August 2019.

137 FLEX interview with WSR expert, 21 June 2019.
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Collective bargaining is simply not a realistic possibility in all contexts, at
least not in the short term, and WSR could potentially provide a stepping
stone towards unionisation by helping to create the conditions needed for
organising: “Collective barraging is all well and good in Europe, but not for
Bangladeshi workers who might be killed for it - WSR might be a better
solution for them and you could expect WSR to be a safe space for work-
ers to unionise™®, There is some indication that the Bangladesh Accord is
in fact helping to strengthen the unions. Some respondents felt that the
Accord had increased the standing of local trade unions in the eyes of both
the government and employers, as seen in the quote below:

“By sitting at the table with the brands and participating

in the inspections, the unions have gained increased
legitimacy. Participation in the Accord has given unions
increased confidence, but also changed the perception of the
manufacturers. Previously they felt it very easy to dismiss
workers’ concerns and the trade unions, but under the

accord they can't do that. [...] It has given local affiliates of
international unions much more respect and legitimacy in
Bangladesh, so they are now being consulted by Government
on wages and other issues of workers. Prior to the Accord they
were usually dismissed. [...] On the factory level, there have
been a number of instances where unions have always been
present but disregarded by the manufacturers, but now, since
the Accord, they're recognised and engaged and negotiated
with on broader issues than just fire and building safety.”3

This is perhaps also reflected in the fact that the 2018 Transition Accord
includes new provisions that were not in the 2013 Accord, most notably
protection for freedom of association where it applies to workplace safety.

AN OPPORTUNITY TO IMPROVE OVER TIME

This points to an important aspect: WSR agreements do not have to be
static. For instance, the FFP and MWD both have some routes for workers
and workers' organisations to influence and change the supplier standards
by negotiating changes to the guidance on how to implement standards.
CIW has a working group made up of workers and growers and when “new
information comes in from the farms of new situations, then they create
new guidance so that the code’s provisions are having the impact as intend-
ed"“%, MWD also has a working group where worker and farmers can talk
about and propose changes to the standards:

If the workers see something is more of a priority or is not
functioning well, they can make a proposal. Then they vote
and make a decision and that proposal will go into discussion
with the lead company. So far, the code of conduct has been
working; renegotiation hasn't been needed.™

It could be possible to build in more space for workers to negotiate better
terms over time, as their power increases:

The Fair Food Program is not structured in a way where
it would be easy to go to the buyers and ask for a much

138 Ibid.

139 FLEX interview with WSR expert, 11 September 2019.
140 FLEX interview with WSR expert, 21 June 2019.

141 FLEX interview with WSR expert, 28 June 2019.
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higher premium. [...] But that doesn’t mean WSR couldn’t

be structured in a way that gives workers a pay rise. It's
theoretically possible. It is possible that collective bargaining
agreements might provide a more direct route to accomplish
that, but it depends on the context.’?

Forinstance, inthe UK, the non-governmental Living Wage accreditation system
is structured to provide a pay rise: accredited Living Wage employers commit
to increasing pay each year when the Living Wage Foundation announces
the new rates. If they fail to implement this increase within six months of the
announcement, they lose their accreditation.'® However, this scheme does
not include the multiple specific components of WSR programmes.

A DEFLECTION TACTIC FOR BUSINESSES?

Several other participants, most notably UK trade unions, were concerned
that instead of acting as a stepping stone, WSR could be used as an excuse by
brands not to have to deal with unions or to reject calls for future concessions:

“Does it diminish the prospect of workers taking more
meaningful transformative action to win more significant
demands? Or does it diminish the prospect of the company
conceding more? Once they have this brand of approval, it's a
stamp of approval on their brand, are they then going to resist
any calls for more concessions, or any criticisms about their
behaviour and conduct, because everything will be deflected
with this stamp of approval. That, | think, is a real prospect -
that this could provide a ceiling rather than a floor.”#

Though the UK context is not nearly as hostile towards trade unions as the
ready-made garment sector in Bangladesh or Lesotho, or the agricultural
sector in the US, it is clear that there are high levels of reticence from busi-
nesses to engage with unions. As one hotel sector respondent put it: “There
is a great suspicion of unions. The hotel companies are so suspicious that
getting them around a table with union people is hard, instant defences
will go up™#. They went as far to suggest that a WSR programme in the UK
hotel sector “should be more worker-led than union-led [...] a worker-led
movement born and led within the businesses, not led by unions"'#é, In this
context, it does seem possible that businesses could seek to use WSR as
a way of addressing the worst cases of labour abuse and exploitation in
supply chains while freezing out unions and avoiding collective bargaining.

Given that the WSR model is “agnostic as to the type of worker organisa-
tion and the rights in the code of conduct”¥, there is a risk that it could
be used by companies to agree only to a narrow set of workers’ demands
and block future attempts to win concessions, especially if trade unions are
not the workers’ organisations driving the model. However, once again this
depends on context and what is winnable - the opposite could also be true.
There could, for instance, be a WSR programme the requires lead compa-
nies to work only with, or source only from, suppliers and contractors that
have recognised a trade union: “WSR is about rights protection and it's up

142 FLEX interview with WSR expert, 8 August 2019.

143 See the Living Wage Foundation: https://www.livingwage.org.uk/
144 FLEX interview with UK trade union, 24 July 2019.

145 FLEX interview with hotel sector stakeholder, 10 September 2019.
146 Ibid.

147 FLEX interview with WSR expert, 8 August 2019.
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to the workers to decide what those rights are. You could include a demand
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In summary, outsourcing has complicated trade unions’ ability to organise
workers and collectively negotiate with employers. This is especially true in
the UK where collective bargaining happens mainly at the company level, as
opposed to on the sector level or nationally, and there are very few effective
mechanisms for extending existing CBAs when work is outsourced. WSR
offers a potential way of overcoming some of the issues presented by the
UK’s collective bargaining system. First, WSR enables workers’ organisations
to negotiate directly with lead companies and not just direct employers.
Second, WSR agreements are legally enforceable, meaning workers’ organi-
sations can take lead companies to court for violations instead of having to
rely solely on strike action at the employer level or individuals’ willingness
to take their cases to employment tribunals.

However, UK trade union respondents expressed concerns that WSR is too
reliant on consumer pressure and will not be transformative enough or
build up enough worker consciousness or power to be sustainable in the
long-term. It could even be used by companies to freeze out trade unions
or refuse to negotiate on broader concerns. Other respondents who have
been involved with WSR however said the model could act as a stepping
stone towards more worker power and organising by creating the space
needed. So much of the effectiveness of a WSR programme depends on the
sector and legislative context in which it develops and how much bargaining
power workers' organisations have.

In the light of the findings of this scoping research, we suggest that WSR
may be applicable in specific scenarios, but that other methods retain their
relevance. Most likely, unions will be selecting between and combining a
number of responses, including 1) campaigning for workers to be brought
in-house and raising standards via CBAs; 2) fighting for better legislation
and regulation, such as removing the restrictions introduced by the 2016
Trade Unions Act or campaigning for the government to take a more active
role in collective bargaining by legislating for voluntary or compulsive col-
lective extension agreements; and 3) WSR approaches where the former
are not feasible and the conditions are right. There is no one-size-fits-all
when it comes to winning improved working conditions and a flexible, tacti-
cal approach that includes WSR in the toolbox seems wise.

148 Ibid.
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4. WSR AND THE STATE: OPPORTUNITIES FOR
BETTER LABOUR MARKET ENFORGEMENT?

Another aim of this scoping research is to assess whether and how the
state could be incorporated into, or involved with, the WSR model. FLEX
considers it important not to replace a state obligation with a private sector
model, and wanted to test whether state involvement in a WSR scheme
could provide it with more credibility and legitimacy in a UK context, as well
as ensuring a more sustainable source of funding:

Anything run by the state around labour enforcement tends
to have a high degree of credibility [compared to industry-led
initiatives]. There might be a lot of scepticism around self-
policing otherwise, but | can see that people would be less
sceptical of a government run scheme to ensuring reasonable
labour standards.'#

However, the logistical challenges of including the state in implementing WSR
quickly became clear during our research. In practical terms, UK state labour
inspectorates are only able to work with standards codified in the law and
would therefore not be able to enforce anything that goes beyond the legal
minimum. As one UK inspectorate noted, “[we] wouldn't have the authority
to enforce a code of conduct driven by workers, it would have to be based
on legislation”™°. UK labour inspectorates are “very clear and careful about
what they can and can't enforce, and they really rely on having very clear
directions and steers and don‘'t want to put a foot out of place and be charged
for making wrong decisions"'>'. Therefore, currently, if the state were to be
involved in enforcing WSR standards, the standards would have to be codified
into law. This is less of a problem in some other contexts such as Bangladesh,
where the Accord has been established explicitly to enforce existing legisla-
tion and the standards are based on the national building code. However, in
the UK context where labour market enforcement by the state does exist, a
WSR programme should seek to go beyond the minimum standards that are
already in legislation. However, some respondents felt that even enforcing
the minimum via WSR would be a significant improvement:

| don't think legally they [UK labour inspectorates] could go
beyond what's in the law, but if they were inspecting at least
the minimum standards that are already in the law, that would
already be a marked difference.’>

STATE LABOUR INSPECTORATES LACK CAPACITY AND FUNDING

There was resistance to state involvement in implementing WSR for a
number of other reasons as well. For many of our research participants,
WSR is needed precisely because the state is failing to protect workers
both at the level of legislation and its enforcement. State involvement in
the model was therefore met with scepticism and only seen as appropriate

149 FLEX interview with UK labour market enforcement body, 7 August 2019.
150 FLEX interview with UK labour market enforcement body, 26 July 2019.
151 FLEX interview with UK labour market enforcement body, 14 June 2019.
152 FLEX interview with hotel sector stakeholder, 10 September 2019.
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where the state was “involved in addition to the private system"” >3 rather
than as part of it, for example by dealing with criminal rather than civil
violations or if a worker wants to pursue damages beyond what the WSR
programme can provide.

In particular, labour inspectorates were seen as lacking the capacity and
funding to protect workers. In the context of US agriculture, respondents
said they had never had any labour inspectors on farms because the Depart-
ment of Labour does not have the capacity: “they just send a letter and then
a second letter if there is no response - sometimes that works"®. In the UK
context, labour market enforcement is also severely underfunded. The UK
has one of the poorest resourced labour inspectorates in Europe, less than
half the ILO’s recommended ratio of one inspector per 10,000 workers.'>

The lack of funding and capacity shapes the form labour market enforce-
ment takes, with the result that the “labour inspectorate works much better
for some categories of workers than for other categories of workers">¢. One
UK labour inspectorate’’ interviewed for this research described having
the power to do spot-checks with employers, but rarely if ever doing so
because showing up unannounced carried the risk of the right person not
being on site, which would be a waste of limited resources'™2. To do the
most they can with the resources available, UK labour inspectorates tend
to be compliance-focused, meaning they focus on educating and provid-
ing guidance to employers on labour rights and standards, relying on the
assumption that most violations are accidental and born from employers
not knowing the rules. Any enforcement activity that does happen is pre-
dominantlyreactive, relying on worker complaintsto trigger investigations.'®
Having a labour market enforcement system that is contingent on worker
complaints is a significant limitation considering the most at-risk workers
are the least likely to report non-compliance - a fact readily recognised by
UK labour market enforcement bodies themselves.'®°

In addition to being compliance focused and reactive, UK labour inspec-
torates only enforce a limited set of rights. The UK labour market enforcement
system is highly reliant on individuals enforcing their own labour rights either
informally, by seeking advice and raising their concerns with their employer,
or formally through the Advisory, Conciliation and Arbitration Service (ACAS)
or ultimately by taking their employer to an employment tribunal. There are
some labour protections, such as minimum wage, that are monitored and
enforced by the UK's four labour inspectorates, but the default legal method
for resolving most workplace problems, including non-payment of holiday
pay, equal treatment rights for agency workers, sexual harassment, discrimi-
nation, unfair dismissal and violations of working time regulations, is through
an employment tribunal. As was outlined in the previous chapter, only a small
minority of people take their case to an employment tribunal and those most

153 FLEX interview with WSR expert, 21 June 2019.
154 FLEX interview with WSR expert, 28 June 2019.
155 FLEX. 2017. Risky Business: Tackling Exploitation in the UK Labour Market.
156 FLEX interview with WSR expert, 27 June 2019.

157 The UK currently has four labour inspectorates: The Gangmasters and Labour Abuse Authority (GLAA),
the Employment Agencies Standards Inspectorate (EASI), HMRC national minimum wage/national living wage
teams (HMRC NMW/NLW teams), and the Health and Safety Executive. The first three come under the remit
of the Direct of Labour Market Enforcement (DLME), which coordinates their work. The UK is in the process of
creating a new ‘Single Enforcement Body' to simplify and harmonise this system and at the time of writing is
consulting on what it should look like.

158 FLEX interview with UK labour market enforcement body, 13 August 2019.
159 DLME. 2019. United Kingdom Labour Market Enforcement Annual Report 2017/18.
160 Metcalf, D. 2018. United Kingdom Labour Market Enforcement Strategy 2018/19.
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likely to experience problems are the least likely to do so.’®" Those in atypical
work (part-time, temporary contracts or with variable hours) are known to
be at higher risk of exploitation yet have a below average application rate.
The same is true for workers in elementary (low-paid) occupations and young
people’™? as well as migrant workers'e3,

Considering the limited resources and capacity of labour inspectorates,
WSR might be needed as a proxy for what the state should be doing but
is failing to do effectively. This has certainly been the case for the existing
applications of WSR:

The state inspectorate system was failing to the extent that there was a
need to have that regulatory capacity from somewhere else. The govern-
ment in Bangladesh has knowingly for decades neglected [its regulatory
capacity] and chosen not to strengthen the state inspectorate, so that was
a space the Accord filled.164

MARGINALISED WORKERS LOSE OUT UNDER STATE-ONLY ENFORCEMENT

For most respondents, the lack of funding for and capacity of state labour
market enforcement bodies was due to the absence of political will among
governments to protect certain groups of workers. In the US context, the
key marginalised group highlighted by proponents of WSR was migrant
workers'®, while in Bangladesh and Lesotho it was mainly women workers.

The political will to enforce workers' rights was seen as being largely depen-
dent on the political party in charge. A shift towards a more pro-migrant
or pro-worker government might result in better policies for a while, but
eventually the pendulum will swing back, and any gains made will likely be
lost: “You could petition the state and include farmworkers in collective bar-
gaining. California has done that, and it works for a while, but then you
get a new government and then that stops working”'®. It also means that
there may be long periods during which advocacy towards the government
to increase or improve state labour market enforcement would be largely
futile: “In the context of austerity and lack of funding from central Govern-
ment, increasing the role of state inspections would be quite a challenge"®’.

While it is clear that the strength of state labour market enforcement is
somewhat dependent on who is in government, several respondents noted
that the dominant trend within politics was and would likely continue to be
more pro-business than pro-worker:

When we decided to go through the WSR model, we had a
meeting about whether we're going to keep fighting on the
legislation or do a corporate model - should we fight for dairy
prices to go up or what. We realised that the legislation is not
the best way forward. You can pass a bill, but if a government
changes, they can just change the law. So that's why this

161 Citizens Advice Bureau. 2019. The Need for a Single Enforcement Body for Employment Body for Employ-
ment Rights.
162 Resolution Foundation. 2019. From Rights to Reality: Enforcing Labour Market Laws in the UK.

163 Bernard, C., Ludlow, A. and Butlin, S. 2016. What Minimum Wage? Why Enforcement of EU Migrants’
Employment Rights Matters.
164 FLEX interview with WSR expert, 27 June 2019.

165 FLEX interview with WSR expert, 8 August 2019.
166 Ibid.
167 FLEX interview with hotel sector stakeholder, 4 October 2019.
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model made sense. We see this model working, especially
since companies are now owning the country itself.

The political power of corporations is in stark contrast to the power of
low-paid migrant workers and other marginalised groups. The majority of
migrants, particularly if they are undocumented or on temporary work visas,
do not have the right to vote in elections and are less likely to be represented
by trade unions. They therefore lack political representation and have few
mechanisms for influencing the laws and policies that directly affect them.
While a shift away from anti-migrant politics might lead to better state inter-
ventions, for many it is precisely the lack of dependence on the government
and its structures that makes WSR preferable to state enforcement:

“We don't want to be engaged with the formal legal system
any more than we have to be because the formal legal system
doesn't treat poor people well or fairly. It's not an anomaly,

it's why the legal system exists. You cannot ask a Government
that marginalises people to also protect them. Or you can, but
don't be disappointed when they don't do it."'®

In some contexts, states are not only failing to enforce labour market stan-
dards for certain groups of workers but are pursuing policies that actively
undermine their rights. To take just one example, the UK government has in
the last decade positioned itself as the world leader on addressing ‘modern
slavery' in corporate supply chains and introduced the Modern Slavery Act
in 2015, the first of its kind globally. The Act takes a hard-line approach
against human trafficking for labour exploitation, introducing new crimi-
nal offences and hefty prison sentences for those convicted of these new
crimes. However, very few have ever been prosecuted under the Act and, at
the same time, the Government has continued to implement policies that
are known to put workers at risk of forced labour, trafficking for labour
exploitation and other modern slavery offences. These policies include
criminalising undocumented workers, leaving them unable to report
non-compliance issues for fear of deportation and having their earnings
seized. Additionally, as mentioned in the previous section, there are plans
to introduce significantly more restrictive immigration policies after Brexit,
including having no general routes of entry for low-paid migrant workers - a
change that is likely to increase the number of undocumented works in the
UK as workers turn to informal routes instead.’”®

Context is, once again important: in some countries or sectors it will be
easier to advocate for and win state backing for policies that effectively pre-
vent labour abuse and exploitation:

“There’s an honest debate to be had there - it's very context
dependent. If workers’ organisations and their allies believe
they can reform the state enforcement regime significantly
enough and that it's a battle they can win, then go for it. In my
experience, and the contexts I've been involved in, that wasn't
an option. There wasn't a scenario where we could build the
political power to have the state or federal level reforms that
would be effective.””!

168 FLEX interview with WSR expert, 28 June 2019.
169 FLEX interview with WSR expert, 21 June 2019.

170 FLEX. 2019. The Risks of Exploitation in Temporary Migration Programmes: A FLEX Response to the 2018
Immigration White Paper.

171 FLEX interview with WSR expert, 8 August 2019.
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In the contexts where WSR has been implemented to date, “the state is not
pro-worker, they're not even neutral, they're actively hostile to what WSR
is trying to achieve”72, However, compared to the ready-made garment
sector, or US agriculture, the UK has a relatively good record when it comes
to workers' rights. It is therefore open to debate whether something like
WSR is needed, or indeed is the best way of addressing existing issues. This
raises a crucial question when considering the applicability and relevance
of WSR: should we be turning to private sector models like WSR or should
we instead be pursuing better state labour market enforcement policies,
and is it possible to do both?

There are some issues that respondents felt WSR simply does better than
state enforcement. The first was addressing non-compliance issues at a
speed fast enough for workers to feel that reporting non-compliance would
benefit them directly: “At the level of [state] bureaucracy, things move
slowly, and it takes time for things to trickle down"”3, whereas WSR can
deliver results to workers very quickly:

When you look at the FFP, it feels very much like a private
initiative. The head of the chain will come down like a ton

of bricks on the suppliers in the chain rather than the state
stepping in and saying: ‘look, you're doing it wrong and this is
where we come in’.'74

Having a quick response time and, for migrant workers, multilingual support
are importantincentives for workers to call complaints lines when they experi-
ence violations: “The enforcement council is bilingual, will respond immediately
and faster and can bring solutions at the farm, so it skips the bureaucracy””.

Respondents also felt that WSR, unlike the state, had extra-judicial reach:
“markets are international, governments aren't and what Walmart wants to
happen will happen almost anywhere"'”¢, This point is particularly relevant
in sectors where supply chains are global, and states may lack the juris-
diction to enforce labour standards across borders effectively. There are,
however, statutory proposals that would extend corporate responsibilities
legally and beyond borders, such as due diligence legislation. At the domes-
tic level as well, the state could introduce joint and several liability to make
lead companies responsible for non-compliance further down the supply
chain.”” Private sector solutions like WSR do not, therefore, need to be the
only option with regard to this aspect.

Finally, respondents felt that the state was restricted by the penalties it was
able to impose for non-compliance and the processes it has to follow in imple-
menting them, whereas WSR has real and unparalleled market consequences:

In the FFP the only thing that matters is that it [non-
compliance] happens, it doesn't matter if the grower knew
about it or didn't. If government did that, then the grower
could go to court and say that they haven't had a fair process
and delay the suspension for five years. Then it won't be
effective. Because workers are transient and if there is

172 Ibid.

173 Ibid.

174 FLEX interview with UK labour market enforcement body, 14 June 2019.
175 FLEX interview with WSR expert, 28 June 2019.

176 FLEX interview with WSR expert, 21 June 2019.

177 FLEX. 2017. Risky Business: Tackling Exploitation in the UK Labour Market.
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that kind of delay, they won't experience the change. The
Government doing this would be much, much more difficult.’”®

It could just come down to the commercial reality of
McDonald's saying ‘these are the standards we expect and if
you don't fall into line then you're not supplying McDonald's
anymore’, and that's potentially more powerful even than state
enforcement because they can get on with things that we can't
do. The financial penalties in the UK are actually too small

to have a huge impact on trying to encourage compliance. If
you've got your private sector household name saying ‘look,
you've lost the business’ then that's a huge and powerful
message and probably stronger than what the state could do.™

Itis not completely unfeasible that laws and regulations could be changed to
allow for substantially higher penalties for non-compliance or for suppliers
or contractorsto be liable evenwhere they did not know non-compliance was
happening. Examples exist of companies having responsibility for non-com-
pliance where they have not taken the necessary precautions for it, such as
the duty to do everything “reasonably practicable” to protect people from
harm in the context of health and safety.’® A preventative duty has also
recently been proposed for sexual harassment.’® However, implementing
all these changes takes time, especially in a context where governments
are not particularly in favour of increasing labour market regulations. For
example, the UK Government has recently rejected calls by the Director of
Labour Market Enforcement to increase the penalty for non-compliance
with minimum wage regulations to “a level that would ensure there is an
incentive to comply with legislation.”'®2 Could WSR provide a workable alter-
native to achieve practical wins for workers while such changes are sought
at a statutory level? Might introducing them on the ground help to prove to
government that they are feasible, and therefore smooth the path to enact-
ment? It definitely provides an interesting option.

During this scoping, it became clear that even if the state could not itself
implement a WSR programme, the model still provides key opportunities
for understanding what mechanisms and features state labour market
enforcement bodies could apply to their own work so as to more effectively
prevent the abuse and exploitation of marginalised groups of workers.

SUPPORTING INSPECTORATES BY ENABLING WORKERS

A key element of WSR is that workers know their rights and are able to
report non-compliance issues without fear of retaliation and in the knowl-
edge that doing so will lead to timely and material results. No intermittent
auditing or inspection system can replace this mechanism for near-constant
monitoring by workers. Even if labour inspectorates were properly funded,
inspections on their own would not be as effective as workers themselves
being the frontline defenders of their own rights:

178 FLEX interview with WSR expert, 21 June 2019.
179 FLEX interview with UK labour market enforcement body, 14 June 2019.

180 HSE. 2001. Principles and Guidelines to Assist HSE in its Judgements that Dutyholders have Reduced Risk
as Low as Reasonably Practicable.

181 Government Equalities Office. 2019. Consultation on Sexual Harassment in the Workplace.

182 DLME. 2018. United Kingdom Labour Market Enforcement Strategy 2018/19: Government Response.
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“No Government has the resources to be there all the time.
Even if they had the interest, they don't have the resources.
But if you have a system where workers can themselves report
and not suffer consequences, then you have a video feed; you
know what is going on constantly in the workplace.”'®3

An oft-quoted statistic from the UK is that an average UK company can
expect to be inspected by HMRC's national minimum wage team approx-
imately once every 500 years'®. Though the possibility of a non-compliant
firm being investigated is higher because someone might file a complaint
against them, the likelihood of an inspection is so low that it is unlikely to
have a significant deterrent effect. Even if the HMRC's resources were dou-
bled, the possibility of being inspected once every 250 years is unlikely to
be much more of a deterrent than being inspected once every half a mil-
lennium. Ensuring workers can report non-compliance, as WSR does, would
help support labour inspectorates.

Making sure workers themselves can report and seek help not only in theory
but in practice also helps resolve another issue that labour inspectorates
struggle with - inspecting small and isolated workplaces: “In Vermont, the
Government doesn’t have the capacity, because the farms are so small;
most of the farms are not eligible to have health and safety inspections"'®>,
If all workers, including domestic workers, social care workers and others
in small or isolated workplaces, felt confident to report non-compliance
issues, fewer resources would be needed to do inspections (not that there
are currently enough resources or inspections).

WSR showcases a number of mechanisms that the state could implement
to improve its own access to worker information and increase workers’
confidence to report non-compliance. Several of the labour market enforce-
ment respondents highlighted how crucial worker intelligence was for their
work and how they need more of it'®, yet little has been done to increase
workers’ willingness and ability to report non-compliance - something that
is likely linked to the lack of funding mentioned earlier: “what we've found
is that the amount of calls we get outstrips the resources we have to deal
with them"'®7,

First, WSR demonstrates the importance of having a clear, accessible and
multi-lingual complaints system for workers. FLEX has for years been call-
ing for an anonymous, multilingual 24/7 helpline for workers experiencing
labour rights issues, whether at the lower end of the continuum or more
extreme cases, such as forced labour. Currently the main option for work-
ers is to call the ACAS helpline, which does provide an interpretation service
if workers are able to navigate the initial messages in English. However,
some UK respondents raised concerns about the ACAS helpline working
on the basis of clearing as many calls as possible - “it is difficult to work for
the purpose of enforcement if the aim is to deal with calls in a short about
of time; really they should be looking at what prompted that call"'®. The
operatives are also “dividing problems into tier one and tier two, only one of

183 FLEX interview with WSR expert, 21 June 2019.

184 Metcalf, D. 2018. United Kingdom Labour Market Enforcement Strategy 2018-2019. p.52. Note: The likelihood
of being inspected varies by sector, with companies in accommodation and food services likely to inspected once
every 200 years and those in professional, scientific and technical activities likely to be inspected once every 2,500
years.

185 FLEX interview with WSR expert, 28 June 2019.

186 FLEX interview with UK labour market enforcement body, 14 June 2019; 26 July 2019; and 13 August 2019.
187 FLEX interview with UK labour market enforcement body, 26 July 2019.
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which is referred to the labour inspectorates”'®®, which means that opportu-
nities to identify non-compliance might be missed.

Second, WSR shows us that for any worker complaints mechanisms to be
effective, workers must be able to register complaints without fear of retal-
iation either from their employer or from the state. This learning could be
ported over to the state, who could take several steps to address the fact
that workers on atypical and precarious contracts are less likely to register
complaints for fear of losing work, as are those who fear immigration reper-
cussions. For instance, the state could take steps to regulate zero-hour
contracts, giving more workers the right to challenge unfair dismissal'®,
and supporting trade unions and sectoral collective bargaining. The UK
should also do more to ensure that migrant workers, especially those who
are undocumented or lack work authorisation, can report non-compli-
ance without fear of retaliation by creating secure reporting mechanisms.
This would enable all workers of any migration status to report abuse and
exploitation without fear of immigration repercussions.’"

Finally, WSR also demonstrates the importance of worker education: work-
ers cannot be confident to report non-compliance if they do not know their
rights. Labour inspection can learn from this by doing more to increase
workers’ knowledge of their rights at work, so they feel confident to report
issues. Better trade union presence is instrumental in increasing workers'
knowledge of their rights and, for groups that are less likely to be union-
ised, such as migrant workers (especially those on short-term visas), there
are ways in which labour inspectorates can work with community groups to
access hard-to-reach workers (see Box 8 below).

BOX 8. CO-ENFORCEMENT OF LABOUR STANDARDS IN SAN FRAN-
CISCO, US>

The San Francisco Office of Labour Standards Enforcement (OLSE), estab-
lished in 2001, is responsible for ensuring compliance with local labour
laws. It conducts investigations, initiates civil actions and criminal cases,
and can request suspension or revocation of business licenses. In 2006, a
community-based programme called ‘The Collaborative' was established
to create greater ties between the OLSE and community groups and work-
ers’ organisations. The organisations involved sign yearly contracts that
require them to engage in outreach activities and training for workers;
offer consultation and referral services; help file and screen complaints;
and mediate between workers and employers. They must abide by cer-
tain protocols, such as not using the funding or information they receive
through the programme to recruit members, fundraise or organise work-
places. OLSE investigators, for their part, accept information from the
organisations, work cases and participate in quarterly meetings.

189 /bid.

190 In the UK, the self-employed and those classed as ‘workers’, such as agency workers and people on zero-
hour contracts, have no right to challenge a dismissal; only ‘employees’ who have worked for their employer for
at least two years (extended from one year in 2012) are protected against unfair dismissal. Employers do not
have to provide a written explanation for dismissal unless the employee is pregnant or has worked for them
for two years and employees only have three months minus one day to start challenging an unfair dismissal.
See Citizens' Advice Bureau. 2019. Check if your dismissal is unfair.

191 FLEX. 2020 (forthcoming). Opportunity Knocks: Improving Responses to Labour Exploitation with Secure
reporting.

192 Fine, ). 2017. Enforcing Labor Standards in Partnership with Civil Society: Can Co-enforcement Succeed
Where the State Alone Has Failed?.
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The co-enforcement established by the programme has been success-
ful in addressing labour rights abuses experienced by workers who
would not normally be reached by labour inspectorates. The organisa-
tions’ community ties, unique capacity to build trust with workers and
gain information have been instrumental in uncovering labour rights
abuses and persuading workers who previously didn't trust the OLSE
and wouldn't talk to investigators to file claims.

Co-enforcement has also allowed San Francisco labour inspectorates
to enforce labour standards in sectors that previously would have been
outside their capacity, such as the social care sector. Workers in social
care often work in isolation in private homes that inspectors do not have
access to nor the capacity to inspect individually. OLSE funding enabled
one workers' organisation to educate and organise workers, advocate
for changes and file wage claims. As a, the OLSE was able to reach a new
group of workers and has won several cases for caregivers, recovering
over US$ 1 million in unpaid wages.

WSR has developed as a means of addressing labour market enforcement
gaps, including those created by the lack of sufficient funding and capacity
of state labour inspectorates. These gaps often have the most significant
impact on marginalised groups, including women and migrant workers,
who tend to be overrepresented in low-paid, precarious work in sectors
with high degrees of outsourcing, such as cleaning, catering, social care and
construction. There are several ways in which these labour market enforce-
ment gaps could be filled, such as better resourcing for labour inspectorates
and changes to government policies that are known to reduce workers'
bargaining power, including restrictive trade union laws, lax labour market
regulations that allow employers to hire people on precarious contracts,
immigration restrictions that limit the rights of migrant workers, and laws
that criminalise those who are undocumented.

However, proponents of WSR believe that the balance of power in society
is so heavily skewed towards business interests and away from vulnera-
ble workers that it will not be possible to achieve the necessary legislative
changes to protect marginalised workers effectively. Therefore, instead
of expending energy on influencing laws and government policies, pro-
ponents of WSR believe that it, as a private sector model, can provide a
more practical solution. A WSR programme would arguably allow for faster
and stronger consequences for non-compliant employers than existing UK
systems do; provide a central role for workers in negotiating workplace
standards - a mechanism that is currently lacking at the sectoral and state
level; and establish more effective complaints mechanisms than those
presently available.

The question of whether state level change is unachievable or not is of
course dependent on the country context - in some situations it will be
more feasible than in others. Regardless of the context, WSR may offer a
practical interim solution, but one that should not replace all efforts to fight
for broader societal change. In addition, the demonstrated success of WSR
in preventing the abuse and exploitation of especially marginalised groups
in domestic and global supply chains provides an opportunity to examine
what changes could be implemented to increase the effectiveness of state
labour market enforcement. The box below provides some key suggestions.
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BOX 9. OPPORTUNITIES FOR STATE LABOUR MARKET ENFORCE-
MENT FROM WSR

Labour market enforcement bodies in all contexts should consider the
following:

1. Recognise the role that lead companies play in driving exploitation
through their contracting and purchasing practices and make them
liable for non-compliance in their supply chains through, for example,
joint and several liability or mandatory due diligence legislation.

2. Recognise the importance of worker intelligence for labour market
enforcement and create mechanisms for workers to report non-com-
pliance in ways that protect them against retaliation, including in the
form of immigration enforcement, and which will produce tangible
and timely results.

3. Address worker precarity, for example by regulating zero-hour con-
tracts and reducing the period during which workers cannot challenge
unfair dismissal. Addressing worker precarity would enable more
workers to report and stand up to employer non-compliance.

4. Invest in making sure all workers know their rights. There are numer-
ous mechanisms for doing so, such as granting trade unions and other
workers' organisations access to workplaces; doing outreach through
workers' organisations and community groups; or providing pre-de-
parture and on-arrival training for migrant workers on temporary
migration programmes;

5.Involve and consult with workers and their representatives when
developing legislation, standards and regulations that affect them.

6. Taking an example from the Health and Safety Executive, which has a
tripartite governance board, have worker representatives on the gov-
ernance boards of all UK labour market enforcement bodies.

7. Strengthen and support collective bargaining in the UK.

8. Give employment tribunals the power to make recommendations for
the benefit of the whole workplace, not just the individual claimant.

9. Regulate outsourced companies and labour suppliers (agencies and
gangmasters) through, for example, extending the GLAA licensing
system to more high-risk sectors.
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9. GONGLUSION

This research provides a useful analytical basis from which to understand
WSR and its implications for different contexts, particularly with regard to
trade unions and state labour market enforcement. WSR is a promising
method of creating change, and it should be selected in the appropriate cir-
cumstance and context. The report finds that this includes contexts where
1) workplaces are fissured i.e. work has been broken down and shifted to
third-party companies, subcontractors, or individuals classed as indepen-
dent workers; 2) the resultant supply chains are highly buyer-driven, i.e.
companies at the top of the chain have disproportionate power to influence
the conditions further down; 3) other methods, such as collective bargaining
or campaigns to bring workers back in-house, are unfeasible or impractica-
ble; and 4) where state labour market enforcement is significantly failing
workers or certain groups of workers.

Key questions remain regarding whether WSR can act as a pathway towards
stronger worker organising and enhanced legislation and regulation, or
whether it risks being used as a deflection tactic. This may depend on the
strategies and motivations with which it is implemented and the ways it is
embedded into organising structures already in place. Crucially, the extent to
which WSR would have a materially beneficial impact on workers' conditions
would depend on the standards to which it holds suppliers and the doors
those standards open and close. For example, in the UK context, a WSR pro-
gramme that focuses narrowly on tackling only the worst forms of labour
exploitation, or on enforcing statutory minimums, seems difficult defend due
to the presence of labour inspectorates and their purpose. A more compre-
hensive programme, particularly one that requires companies to source only
from, or contract only with, suppliers that recognise trade unions, would be
effective in ensuring WSR enhances rather than undermines workers’ move-
ments. There are some instances in which WSR may be more applicable than
alternative approaches, such as in sectors that are highly consumer-facing or
where supply chains are cross-jurisdictional, and which fit the other factors
noted earlier. However, there are contexts in which it may be less useful as a
strategy for improving terms and conditions; for example, where terms and
conditions could be improved and placed onto more sustainable footing by
bringing workers in-house, a WSR programme would likely be less effective
and create less structural change in the long-term than a campaign to end
outsourcing in that particular instance.

Any use of WSR should be accompanied by strong efforts to improve worker
protections in legislation, strengthen state labour market enforcement and
support sectoral or national level collective bargaining so as to achieve change
across the whole of the labour market, not just in specific sectors. However,
in political climates where those improvements and changes are difficult to
win in the near term, WSR can deliver concrete outcomes for workers.
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