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Forced labor is a feature, not a bug, in today’s global economic system. Forced labor spans the 
globe. It involves multinational corporations. It is found in special economic zones—and war zones. 
And it is in everyone’s backyard. Globally, 27.5 million people are victims of forced labor—domes-
tic workers, construction crews, agricultural and factory laborers, and others in every part of our 
economy. 

Ending forced labor will require a worldwide movement—one led by strategic litigation against its 
perpetrators, its governmental facilitators, and its beneficiaries. 

Already there is real progress. Under laws such as the United States’ Trafficking Victims Protection 
Reauthorization Act (TVPRA), plaintiffs have the right to sue traffickers for the damages the victims 
have sustained. As of December 31, 2021, trafficking-victim plaintiffs had filed 539 civil cases under 
the TVPRA. Courts have ordered more than $265,009,825 in settlements and judgments for damages. 

Strategic litigation often involves complex jurisdictional issues and an intricate interplay of inter-
national law and policy. Litigators must consider the choice of the defendant and who can be best 
held accountable. Strategic litigation is a mechanism to force nations to confront the challenges of 
forced labor.  And it has the ability to demand corporate accountability by increasing the financial 
risk and the reputational harm to companies.

A single case can have wide-ranging effects—even without a final verdict. An out-of-court settle-
ment can be enough to lead to industry-wide reforms, as was the case with a TVPRA lawsuit against 
a commercial fishing vessel. And still-pending private suits can lead law enforcement agencies to 
initiate criminal investigations. 

In European courts, companies and other private parties are being held liable if they knew, or 
should have known, that forced labor was being used at any point along the supply chain. Further, 
courts are increasingly willing to hold corporate directors personally liable for the forced labor that 
occurred on their watch. Under new “due diligence” laws, companies can be held liable for any 
harm that could have been prevented if they had fulfilled this due diligence vigilance requirement. 

Strategic litigation is an essential tool to hold state actors and corporations accountable for their 
involvement in forced labor.  Countries are being sued for investing in projects or contracting with 
companies relying on forced labor.  Courts are compensating plaintiffs.

And that is exactly what strategic litigation aims to do: Compensate the people directly involved, 
while catalyzing systemic change in legislatures, in courts, in business, and beyond. 
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a. introduction

Forced labor is a feature, not a bug, in today’s global economic system. 

Forced labor’s victims include children forced to work on the cocoa farms of the Ivory Coast. It 
includes women in Ecuador forced to make paper products bound for Europe. It includes domestic 
workers who can’t leave abusive employers because they face deportation if they were to leave. 
It includes those in debt bondage—such as construction laborers working essentially for free to 
satisfy enormous debts that employers falsely claim they owe. Forced labor includes child soldiers. 
It includes the migrant workers who died while building Qatar’s World Cup facilities and the Syrian 
laborers whose French employer paid millions to ISIS to keep its factory open during the country’s 
civil war. 

Forced labor includes domestic workers, construction crews, agricultural and factory workers, and 
others. It touches every part of the global economy. 

Ending forced labor will require a worldwide movement—one led by strategic litigation against its 
perpetrators, its governmental facilitators, and its beneficiaries. 

Strategic litigation offers recompense and justice to the plaintiffs. In the United States, the Traffick-
ing Victims Protection Reauthorization Act (TVPRA)1 gives plaintiffs a private right of action: Individ-
uals have the ability to sue human traffickers for the damages they’ve sustained. As of December 
31, 2021, plaintiffs had filed more than 539 civil cases under the TVPRA. Courts have ordered more 
than $265,009,825 in public settlements and civil damages awards.2 

Strategic litigation has proven to be an effective approach that brings about real, lasting change.  
It has already resulted in wins such as:

 • first-of-a-kind court decisions enumerating new tests for personal and corporate liability

 • incorporation of international laws banning forced labor into nations’ common law

 • court holdings that have resulted in new legislation  

 • court orders for nations deficient in the investigation of forced labor to improve their practices

 • loss of funding for infrastructure programs that relied on state-sponsored forced labor

COMBATING FORCED LABOR  
THROUGH STRATEGIC LITIGATION 

AROUND THE GLOBE
I
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Each win in court is a warning to perpetrators that there is a risk to their wrongful conduct.3 They 
can be held accountable. They may owe millions to those whom they have exploited and injured. 
They can lose contracts and be barred from the marketplace. 

Strategic litigation can make the costs of forced labor outweigh the benefits.

b. why strategic litigation is necessary 
Forced labor is ubiquitous across the globe.4 

Consider these statistics:

 • Globally, 27.5 million people are victims of forced labor exploitation.5 

 • The United States imports more than $144 billion worth of goods made using forced labor  
  each year.6

 • Labor trafficking yields perpetrators an estimated $150 billion in illegal profit each year.7

Legitimate businesses are subject to regulation and enforcement to protect employees’ wellbeing8  
as well as economic and institutional concerns.9 Yet perpetrators of forced labor have been, statis-
tically speaking, able to evade criminal prosecution. While 27.5 million people are in non-sexual 
forced labor, in 2021, there were just 1,379 prosecutions against forced labor in the entire world.10 In 
the United States, only 89 federal criminal cases charging forced labor were brought from 2015 to 
2021.11

It’s clear from statistics such as these that strategic litigation must be a primary tool for holding 
human traffickers accountable.

c. what makes a case strategic? 
Strategic litigation against forced labor is a worldwide movement—and it must be. Most cases 
involve the movement of people and products across borders. These cases often involve complex 
jurisdictional issues and an intricate interplay of international law and policy. But strategic litigation 
is also about the choice of case and how it is litigated. The case must rest on its merits, but other 
factors come into play: 
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1. CHOICE OF DEFENDANT
Strategic litigation targets specific bad actors—including the individuals who recruit and hold 
workers in forced labor and the corporate entities that profit from the goods and services made by 
forced labor. These cases warn others who commit wrongdoing that they can be held accountable. 
They can inspire governments to act. And the cumulative effect should lead to systemic change. 

2. GOVERNMENTAL OR OTHER INSTITUTIONAL  
 FAILURES IN PROSECUTION OF FORCED LABOR 
Local authorities are often aware of forced labor occurring on their watch. Some prosecute the vic-
tims as the wrongdoers, while still others refuse to act against these crimes. Corrupt officials even 
profit from the trafficking, and their corruption undercuts the rule of law.12

But successful civil cases shame governments into taking action.13 And these cases can bring about 
systemic change, as courts are starting to sanction countries that fail to prevent trafficking and 
protect its victims. 

3. INCREASING PUBLIC AWARENESS
By bringing cases where there is public interest and news coverage, strategic litigation seeks to 
increase public awareness. In the United Kingdom, consumers drink more than 100 million cups 
of tea a day.14 But allegations abound that much of the tea marketed by U.K. brands was harvested 
by victims of forced labor and sexual abuse.15 Hosting the World Cup should be a source of inter-
national pride for Qatar—but other countries discussed a boycott after learning of the forced labor 
used to build Qatar’s stadiums.16 The Dutch have built ships since the 17th century17, but they now 
know one of their firms allegedly outsourced construction to a company with North Korean work-
ers in “slave-like conditions.”18 And the Chinese government’s mass detention of Uyghurs for forced 
labor overshadowed the Winter Olympics in 2022.19
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a. the impact of domestic worker cases:     
 holding individuals accountable

Taken individually, cases involving domestic workers’ allegations against abusive employers  
may seem unlikely to drive a worldwide strategic litigation movement. But that is indeed what  
has been happening. 

In the first decade after the TVPRA gave victims a private right of action against their traffickers, 
domestic workers brought one-third of all the federal cases brought under the TVPRA.20 

Today, while the use of the TVPRA has grown, domestic workers’ cases still make up almost one-
fifth of federal TVPRA-related civil litigation. Today, while the use of the TVPRA has grown, domestic 
workers’ cases still make up almost one-fifth of federal TVPRA-related civil litigation. Domestic 
worker cases have outpaced cases brought in every other labor sector.21 

In the Middle East, the kafala system—an employment sponsorship system that legally ties  
migrants to their employers and facilitates workers’ exploitation—has been under fire for years.22 
But it was a domestic worker who first challenged the kafala system in a Lebanese court.23

Plaintiff “MH” is suing a recruiter and her employer for the abuse she endured as an Ethiopian  
domestic worker working within Lebanon’s kafala system.24 

Fatima Shahade, Lebanon program manager at Legal Action Worldwide, directly affirmed the stra-
tegic nature of the lawsuit: “The litigation doesn’t only target the legal aspect of MH’s case, but it 
also aims to change the behavior and perception of the community towards the kafala system.”25

Around the world, the domestic worker cases prove that forced labor cases can be won. And they 
establish solid legal precedent for how relevant laws should be applied.

These cases are the blueprints for future litigation.26 

HOLDING INDIVIDUAL
ACTORS ACCOUNTABLE

II
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b. cases against individual actors can have  
 broad impact

Individuals who can be held liable for human trafficking include recruiters, supervisors, company 
owners, and others engaged in forced labor, as well as those who benefit from these practices. At a 
minimum, when faced with a well-researched and well-pled lawsuit, defendants must devote time 
and money for their legal defense. Defendants must also deal with the reputational costs of being 
branded as human traffickers. And if the plaintiffs prevail, the wrongdoers must pay direct compen-
satory damages and, in some cases, millions in punitive damages.27 

With every lawsuit, the defendants and their peers are starting to get the message: Forced labor  
is no longer cost-effective.   

A single case can result in industry-wide change. 

For example, the international fishing industry is known for its reliance on forced labor. In a small 
case with an outsized impact, Indonesian fishermen Sorihin and Abdul Fatah used the TVPRA to 
sue the U.S. citizen who owns and captains Sea Queen II, a commercial fishing vessel.28 

According to the complaint, the plaintiffs had been forcibly transferred to the captain’s vessel by 
recruiters. For the next six months, they endured heavy labor and permanent injury while working. 
Then they were paid a fraction of what they were owed for their work.
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In Lipenga v. Kambalame, plaintiff Fainess Lipenga, a Malawian domestic worker, filed a 
TVPRA civil suit against her former employer, a diplomat from Malawi.A

Lipenga alleged that her employer lied to U.S. authorities to gain Lipenga a visa as a dip-
lomatic domestic worker. Once Lipenga arrived in the United States, her employer seized 
Lipenga’s passport and threatened to have Lipenga deported if she ever left her employer. 
Her employer forced Lipenga to work 18 hour days, seven days a week, yet she refused to 
pay for the work under the contract. In an environment both physically and psychologi-
cally abusive, she refused to allow Lipenga to leave the house without permission. When 
Lipenga was ill, she couldn’t seek medical care. 

The court ruled that the employer was liable under the TVPRA provision for involuntary 
servitude (i.e., she had knowingly obtained Lipenga’s labor through force, threats of force, 
or abuse of legal process). Moreover, the defendant was also liable under the TVPRA’s  
anti-trafficking provision, having brought Lipenga to the U.S. using force, fraud, or coercion. 
The court awarded Lipenga more than $1.1 million in damages.B

Lipenga: A Domestic Worker’s  
Successful TVPRA Claim in Action



After two years of litigation, the plaintiffs and defendant agreed to an out-of-court settlement.  
In addition to compensating the plaintiffs, the defendant-captain agreed to institute protections  
for his employees including: 

 • a code of conduct 

 • information apprising employees of their rights under  
  U.S. law and contacts for legal assistance

 • access to their passports

 • medical attention for injuries 

 • minimum rest hours 

 • protective clothing at no cost

 • the right to terminate the contract early without incurring penalties 

 • employment contracts in the employee’s language29 

At the time, plaintiffs’ counsel, Cohen, Milstein, Sellers, & Toll PLLC partner Agnieszka Fryszman 
said, “This settlement should be a wake-up call to the commercial fishing industry. There’s simply 
no excuse for turning a blind eye to human trafficking.”30

Fryszman’s admonition was correct; the litigation had an immediate impact. 

Months before Sorihin had been filed, the Asian-Pacific fishing industry had been rocked by a 
media expose about the industry’s reliance on forced labor.31 In response, the Hawaii Longline 
Association defended its fleet—which included about 700 foreign fishermen on 140 boats—and 
an internal task force found no evidence of forced labor.32 Still, pressure continued to mount. The 
longliners began discussing a workers’ rights program, but nothing was released. Then, six weeks 
after Sorihin’s settlement, the longliners finally released their code of conduct.33 That code included 
all of the protections included in the Sorihin settlement.34 

Hoping for a similar result are the plaintiffs in Kumar et al. v. Bochasanwasi Shri Akshar Purushottam 
Swaminarayan Sanstha, Inc.35 

In May 2021, six named plaintiffs filed a class-action suit against Bochasanwasi Shri Akshar Puru-
shottam Swaminarayan Sanstha, Inc. (“BAP”).36 The named plaintiffs represented a class of more 
than 200 Indian citizens who are members of the Scheduled Caste, also known as Dalit, and other 
marginalized communities in India.37 

According to the Kumar complaint, the defendants brought the plaintiffs to the United States under 
false pretenses, telling them they would be religious volunteers. In reality, the plaintiffs were forced 
to work in stone masonry and other construction jobs at a Hindu temple in New Jersey. Asserting 
claims under the TVPRA and state labor laws, the plaintiffs alleged that they were essentially impris-
oned and forced to work in dangerous conditions—with one laborer dying during the construction. 

Within hours after Kumar was filed, three U.S. federal agencies raided BAP in New Jersey and 
removed approximately 90 workers.38 As news coverage of the suit and the raid circled the globe,39 
more victims came forward. In October 2021, Kumar’s plaintiffs amended their complaint to in-
clude plaintiffs at four other temples across the United States.40 

Kumar has a long way to go, but, given the response of U.S. authorities, the plaintiffs have already 
won a significant victory.
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c. corporate officers may be personally liable

Whether or not a corporation is found liable for forced labor,41 courts can hold officers and directors 
personally liable for a company’s use of forced labor. 

The British High Court set out a new standard for doing just that. 

In the matter of Antuzis & Others v. DJ Houghton Catching Services Ltd., the plaintiffs were a group  
of Lithuanian men who alleged that they were trafficking victims brought to the United Kingdom 
and forced to work for the defendants as chicken catchers.42 In addition to suing the corporate 
employer, the plaintiffs also sued the company’s directors as individual defendants. The directors 
argued that they were immune from suit since, under British law, directors are exempt from  
personal liability for their company’s actions.43 

The High Court disagreed. 

The Antuzis court held that the legal protection afforded corporate officers only applied when  
officers act within the scope of their authority. However, directors can be held personally liable  
if they breach their fiduciary duty and other responsibilities owed to the company.44

The Antuzis court explained that, in the instant case, the directors had decided the company would 
not pay a required minimum wage to its employees—thus they knowingly directed their company 
to act in a way that contravened British law.45 Therefore, the defendants breached their fiduciary 
duty to the company and opened themselves up for personal liability.46

Under Antuzis and other developing law, directors of the future may be increasingly held liable  
for their companies’ actions.47
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a. legal actions against corporations can increase  
 accountability for reliance on forced labor

Around the world, courts, legislators, and litigators are giving new consideration on how to hold 
corporations accountable for forced labor and other human rights abuses. 

For example, Nevsun Resources Ltd. v. Araya is a history-making case—the first case in Canada to 
allege a tort claim for modern slavery.48

In 2014, three Eritrean nationals filed a class action suit against Nevsun Resources, Inc., a Canadian 
mining company. According to the plaintiffs, they were forced to work at Eritrea’s Bisha Mine, 
owned by Nevsun, as part of Eritrea’s mandatory conscription program—which requires all young 
people to work in the military or national service and usually involves hard labor. Since Nevsun 
owns the Bisha Mine, the plaintiffs sued the company in Canadian court for forced labor and  
other claims.49 

In a landmark 2020 ruling, the Supreme Court of Canada concluded that plaintiffs could pursue 
their claims against Nevsun in Canadian courts. The court explained that crimes against humanity 
and forced labor have attained the status of jus cogens—peremptory norms from which no  
derogation is permitted—and, “There is no doubt then, that customary international law is also  
the law of Canada.”50 Further, these human rights provisions apply to private actors—individuals 
and corporations.51

In light of the ruling, Nevsun settled the case, paying the workers an undisclosed amount.52 

Nevsun’s holding that a corporation can be liable for forced labor is by no means an outlier.53 

In the United States, private causes of action can be brought against corporations under the 
TVPRA.54 And of civil actions brought under the statute, almost three-quarters of them include at 
least one corporate defendant.”55 

A recent example of a successful TVPRA claim is Wang et al v. Gold Mantis Construction Decoration 
(CNMI), LLC.56 A U.S. federal court entered a USD $5.91 million default judgment in favor of seven 
Chinese construction workers against casino operator Imperial Pacific International (CNMI), LLC 
(“IPI”) for forced labor.57 The court described IPI’s mistreatment of the workers as “appalling” and 
noted that “IPI was the driving force” behind the “egregious conditions” faced by the plaintiffs all 
“while benefiting from” that exploitation.58
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b. jurisdiction when the wrongdoing  
 is extraterritorial

Jurisdiction can become complicated in any lawsuit, but forced labor cases often include parties 
from different countries and events that have taken place in still more countries. At the same time, 
incidents of forced labor more frequently occur in jurisdictions where state actors are complicit—
which means a plaintiff is unlikely to prevail unless the case is litigated elsewhere. 

Therefore, one of the most potent tools in strategic litigation is the ability to establish jurisdiction 
over extraterritorial abuses. 

The United States embraced extraterritorial jurisdiction by expressly including it in the language  
of the TVPRA. As members of Congress explained in a Supreme Court amicus brief: 

 In 2008, Congress also clarified that the TVPRA was intended to reach extraterritorial  
 conduct. The new § 1596 specified that “[i]n addition to any domestic or extra-territorial  
 jurisdiction otherwise provided by law,” federal courts have jurisdiction to hear criminal 
 and civil allegations of extra-territorial forced labor and other TVPRA violations committed 
 by (1) U.S. nationals; (2) permanent resident aliens; or (3) anyone present in the United 
 States. Id. § 223(a).59 

At the time, then-senator Joe Biden said that, with the TVPRA, “We establish some powerful new le-
gal tools, including increasing the jurisdiction of the courts.”60 The Congressional Record states that 
“Section 223 amends chapter 77 of title 18 by increasing the jurisdiction of the courts to include 
any trafficking case found in or brought into the United States, even if the conduct occurred in a dif-
ferent country.”61 A number of forced labor cases invoking extraterritorial jurisdiction are currently 
pending in U.S. federal courts. Those strategic litigation matters include cases alleging child forced 
labor in the cocoa industry brought against Nestle; a case alleging child forced labor in the cobalt 
mines of the Democratic Republic of Congo brought against Apple, Tesla, and other corporate 
giants; and a case alleging forced labor in the production of personal protective equipment against 
Kimberly Clark. 

Similarly, some E.U. member-states have created statutes that make E.U. companies liable for  
reliance on forced labor, regardless of the location.62 

And in the United Kingdom, the British Supreme Court has gone even further in recognizing the 
complex realities of employees’ cross-national litigation. 

In Vedanta Resources PLC v. Lungo, Zambian workers sought to sue their local employer and its 
British parent company in British court.63 The Supreme Court allowed the case to go forward,  
since “the court may permit service of English proceedings on the foreign defendant if cogent  
evidence shows that there is a real risk that substantial justice would not be obtainable in that 
foreign jurisdiction.”64

10
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Under the Vedanta “substantial justice” principle, jurisdiction can be appropriate if a corrupt  
prosecutor or court would preclude recovery, or if a nation’s laws would be an unfair bar to the 
plaintiff’s claim. But Vedanta holds that courts can exercise jurisdiction if there are more pragmatic 
concerns, such as if the other nation that does not have enough skilled counsel able to handle a 
large action.65 And the jurisdictional determination must be its own analysis—apart from other 
review of the facts at hand.66 

c. holding parent companies liable  
 for the actions of subsidiaries

An estimated 60-80 percent of world trade comes through multinational firms.67 This raises a ques-
tion: if, when and how parent companies can be held liable for the acts of their subsidiaries and 
subcontractors. 

The British Supreme Court began to answer those questions in the Vedanta case, establishing a 
landmark principle: 

 Breaking with the “legal separation” construct that parent companies and subsidiaries  
 are not liable for the acts of the other,68 the Vedanta court held that U.K. parent companies   
 can be liable for the subsidiary’s wrongdoing. Further, when parent companies present  
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In 2016, Sherpa, the European Center for Constitutional and Human Rights (ECCHR), and 
Syrian nationals filed suit in French court against Lafarge Cement Syria and its French parent 
company, Lafarge.C According to the plaintiffs, Lafarge paid an estimated €13,000,000 to 
the Islamic State of Iraq and Syria (ISIS) and other armed groups, so Lafarge could oper-
ate its Syrian cement factory during the height of the Syrian Civil War.D Lafarge allegedly 
forced its employees to work but took no precautions for their safety, even after ISIS had, 
on more than one occasion, kidnapped its employees. At one point, ISIS attacked the fac-
tory, and the employees were left on their own to escape.E  

The plaintiffs allege that, when Lafarge had paid ISIS, it committed crimes against hu-
manity, war crimes, and financing of terrorist activity, while it endangered and exploited its 
employees. This suit marks the first time a multinational firm was sued for those causes  
of action.F 

Lafarge has since admitted to involvement with ISIS, its CEO resigned, and the multina-
tional closed its Paris and Zurich offices.G

In September 2021, France’s highest court, la Cour de Cassation, ruled that Lafarge can be 
prosecuted for crimes against humanity. The court explained that, since ISIS’ sole need for 
funds was to conduct crimes against humanity, paying ISIS can make Lafarge complicit in  
its crimes.H

Lafarge Cement Syria: The Groundbreaking  
Prosecution of a Multinational



 themselves as responsible for subsidiaries, the parents should be held accountable for   
 them—even if their claims of supervision were less about a true exercise of control and  
 more about marketing.69

When the Vedanta decision was announced, plaintiffs’ counsel Leigh Day attorney Martyn Day said,  
“I hope this judgment will send a strong message to other large multinationals that their CSR poli-
cies should not just be seen as a polish for their reputation but as important commitments  
that they must put into action.”70

Two British cases will test Vedanta’s impact: 

 Josiya & 7,262 Others v. British American Tobacco Plc. et al.71: In Josiya, more than 7,000  
 Malawian tenant tobacco farmers and their families, including child laborers, are asserting  
 negligence and unjust enrichment claims against British American Tobacco, Imperial Brands,  
 and their subsidiaries. The plaintiffs allege the British companies unjustly profited from the  
 exploitation of the farmers and their families, while the firms knew that they were being  
 subjected to forced labor and unlawful child labor.72 

 Thomas & Ors v. PGI Group Ltd.73: In this case, 31 Malawian women are suing British conglomerate 
 PGI Group Ltd. for negligence. The women allege that PGI Group failed in its duty of care to the 
  women, who purportedly sustained sexual abuse and other trauma while working for Lujeri 
 Tea Estates, the women’s Malawi employer and a PGI Group subsidiary.74 Media reports stated 
 that the British firms have already suspended ties with Lujeri, even as they continue defending 
 against the suit.75

The concern over subsidiary misconduct76 has led to new legislation to address this issue.  

In France, there have been major developments both in related civil and criminal law. 

After the 2013 collapse of a Bangladesh factory producing clothes for French labels—when more 
than 1,000 workers died as a result of the collapse—national outrage spurred passage of a statute  
regulating French conglomerates’ international activities. Under the new law, French parent  
companies are now required to monitor subsidiaries for human rights abuses that occur anywhere 
in the world.77 If the parents fail to do so, they can be liable for any harm that could have been pre-
vented had they exercised the required vigilance.78 
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In the context of criminal law, non-governmental organization Sherpa and former employees of 
Qatari subsidiary QDVC brought complaints in France against the managers of QDVC and QDVC’s 
parent company, Vinci Construction Grands Projets, alleging migrant workers had been subjected 
to forced labor on its construction sites for the 2022 World Cup in Qatar.79 In November 2022, a 
french investigatory judge brought preliminary charges against Vinci subsidiary Vinci Construction 
Grands Projets for forced labor.80 

Pressured by other nations considering a boycott of the World Cup, Qatar announced reforms for its 
migrant workforce—who make up 95% of Qatar’s workforce. While these announcements were ini-
tially met with fanfare, researchers expressed concern that these reforms had not been implemented.81

In the United States, liability is not limited to companies with an overt contractual relationship with a 
vendor using forced labor. Instead, as a U.S. district court explained in Maslic v. ISM Vuzem d.o.o., et al.,  

 …the TVPRA provides to victims of coerced labor a cause of action against any third party who  
 “knowingly benefits, financially or by receiving anything of value from participation in a  
 venture which that person knew or should have known” relied on coerced labor. To state a 
 claim under this cause of action, a plaintiff must allege that the defendant: (1) obtained a 
 financial benefit from a venture that relied on the plaintiff’s coerced labor and (2) knew or 
 should have known about the plaintiff’s coerced labor.82  

However, when it comes to more clearly establishing broader accountability for forced labor, 
the U.K. and countries across Europe are using a “knew or should have known” standard, based  
in negligence causes of action, to find corporate liability for any forced labor along its entire  
supply chain.83
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As of January 2022, Switzerland requires some firms to conduct due diligence on the companies’ 
use of child labor or use labor within conflict zones—including any entity the Swiss firm controls, 
regardless of that entity’s location.84 Similar laws are already in force or under consideration across 
the E.U.85  

The United Kingdom has one of the “most advanced jurisprudence[s] for corporate supply chain  
liability,”86 as courts there are now applying a version of that “knew or should have known”  
standard to vendors along the supply chain.

For example, in Begum v Maran,87 a Bangladeshi widow is seeking compensation for the death  
of her husband; he died while working as a shipbreaker in a Bangladeshi shipyard. Yet rather than 
suing her husband’s employer, the widow sued the English shipping company that owned the 
vessel before the company sold it to an Asian shipbreaking company. 

Traditionally, defendants are not responsible for the acts of a third party. But the U.K. Court of Ap-
peal held that third-party liability could be appropriate in this case. The Court concluded that the  
English shipping firm had enough knowledge of the shipbreaking industry that the company knew, 
or should have known, where the ship would be dismantled, and the firm knew the dangers that 
the shipbreakers would face while working on it.88 Given that, the firm could be held liable for the 
shipbreaker’s death. 

And echoing the case brought against Lafarge, criminal cases are also now being brought against 
companies alleged to be using suppliers relying on forced labor. 

In September 2021, the European Center for Constitutional and Human Rights (ECCHR) filed a crim-
inal complaint in Germany against European fashion brands and retailers including Hugo Boss and 
Lidl. ECCHR has alleged that the defendants have been “directly or indirectly abetting and profiting 
from alleged forced labor of the Uyghur minority in the Xinjiang Uyghur Autonomous Region (XUAR) 
in western China and might therefore be involved in crimes against humanity.”89
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Then, just three months later, ECCHR filed another criminal complaint in the Netherlands, against 
Patagonia, Nike, and other Dutch and U.S. brands that have headquarters in the Netherlands. In 
that case, ECCHR has alleged that these firms also have been directly or indirectly complicit in the 
Uyghur forced labor, and the organization is asking the Dutch Public Prosecutor to investigate the 
corporations’ potential role in what may be crimes against humanity.90  

a. holding state actors accountable  
 for direct involvement

According to the International Labor Organization, 3.9 million people are held in state-imposed 
forms of forced labor across the globe.91 But holding state actors to account is exponentially more 
complex—because the entities that are supposed to catch perpetrators are the perpetrators. 

As one example, while Eritrea is a party to international conventions that condemn forced labor,  
a United Nations inquiry concluded, “The use of forced labor is so prevalent in Eritrea that all 
sectors of the economy rely on it and all Eritreans are likely to be subject to it at one point in their 
lives.”92 Therefore, while suing Eritrea would have symbolic significance, it is unlikely to result in 
meaningful change. 

In such cases—when nations themselves are unlikely to act—a more effective approach may be to 
bring cases against the nation’s business partners, third parties, and subcontractors. Human Rights 
for Eritreans, an advocacy foundation, did just that, when it filed suit against the European Union 
(E.U.), to block E.U. funding of an Eritrean road construction project.93 

In its summons, the foundation charged that Eritrea was using forced labor in the construction 
project.94 Thus the E.U.’s contribution of €200 million to the road project was subsidizing that  
country’s use of forced labor. In doing so, the E.U. was violating its Charter of Fundamental Rights95 
and jus cogens norms.96 At first, the E.U.’s administrative arm did not deny Eritrea’s use of forced 
labor on the project.97 Instead, it argued that the heavy equipment being used made lighter work 
for the conscripts.98 

But within months, the E.U. realized this was not a sustainable position. By September 2020, the 
E.U. announced that it would no longer fund Eritrean road projects.99 And the E.U. is rethinking 
future funding for Eritrea and elsewhere.100   

Another example of challenging an affiliate, rather than the nation itself, can be found in Rodriguez 
v. Pan American Health Org.101 
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For decades, the Cuban government has allegedly deployed medical personnel abroad in condi-
tions of forced labor:102 An estimated 30,000-40,000 Cuban doctors and medical staff work in more 
than 60 countries.103 Otto Reich, former U.S. assistant secretary of state for Western Hemisphere 
Affairs, described the program’s significance: 

 Under the guise of a “voluntary, humanitarian, internationalist program,” Cuba generates  
 between $8 billion and $11 billion every year from the forced labor of doctors and medical 
 workers exported to foreign countries…. The above revenues comprise the single largest 
 source of income for the Cuban military’s coffers.104 

To avoid unwanted political controversy for the nations relying on its forced labor, Cuba is further 
alleged to have contracted with Pan American Health Organization (PAHO) to operate the financing 
for the program on its behalf.105 

In Rodriguez, four former Cuban doctors sued PAHO for TVPRA violations. In response, PAHO 
claimed it should be considered immune from suit. However, the district court concluded that 
PAHO was also engaged in commercial activity and held that immunity does not cover commer-
cial activity. Thus, to the extent that the case relates to its commercial functions, the district court 
permitted the case to go forward.106 PAHO appealed the ruling, and the District of Columbia Circuit 
Court of Appeals affirmed the district court’s decision to let the case go forward.107
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b. failing to prevent, prosecute, and protect:  
 when governments are complicit in forced labor 
For years, researchers have documented U.S. Department of Defense contractors’ use of forced 
labor within active war zones.108 

One such case, Adhikari et al. v. KBR, Inc. et al.109 was brought before a U.S. federal court. In that 
case, five Nepali men are sued Kellogg, Brown, & Root (KBR), a U.S. military contractor. The plain-
tiffs alleged that KBR recruiters fraudulently claimed that the men would work in Jordanian hotels, 
but then transported the men against their will to Iraq, where they were forced to provide menial 
labor at U.S. Army military bases. The plaintiffs alleged KBR violated customary international law 
prohibiting trafficking in persons, forced labor, and other causes of action.110 This case was recently 
dismissed after the parties reached a non-public resolution of the matter.

High-profile cases such as these have resulted in increased regulations that prohibit use of forced 
labor by U.S. government contractors,111 yet there has been less evidence that the U.S. government 
has made substantial progress in investigating contractors facing these allegations.112 To date, there 
have been no related federal prosecutions of military contractors by U.S. authorities.113

In the United Kingdom, the government found itself in court for its contract with Supermax, a Ma-
laysian manufacturer alleged to rely upon forced labor. In January 2022, Malaysian workers asked 
the British court to review the U.K. National Health Service’s decision to award a large contract for 
medical protective gear to Supermax. The workers alleged that the health service failed to conduct 
sufficient due diligence into forced labor allegations against Supermax before making  
the contract.114 And, in November 2022, the workers prevailed. The U.K. government announced 
that it would launch a new procurement.

In courts all over the world, plaintiffs are arguing that, when governments knew, or should have 
known, that forced labor was happening, the countries should be held liable.

The plaintiffs are winning.  

The European Court of Human Rights has held that Article 4 of the European Convention on  
Human Rights—which prohibits servitude and forced labor—established “positive obligations”  
that E.U. nations should fulfill to address human trafficking.115 Member nations must:

 • Implement an appropriate legislative and administrative framework to address  
  human trafficking

 • Penalize and prosecute trafficking

 • Take protective measures to help victims or potential victims of trafficking 

 • Take operational measures to remove a victim or potential victim of trafficking from  
  a situation that puts them at risk, when the state knows, or should have known of that risk 

 • Thoroughly investigate situations of potential trafficking116
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The force of these prevent, prosecute, and protect “positive obligations” can be seen in cases  
such as:117

 Chowdury and Others v. Greece (2017)118: In a town of 2,000 residents, 150 Bangladeshi migrant 
 workers were held in forced labor on strawberry farms. When the workers refused to work,  
 a guard shot at and injured 30 of them. However, local prosecutors and a court failed to 
 sufficiently investigate the event. The European Court of Human Rights concluded that  
 Greece failed to fulfill its positive obligations to protect the workers and failed to hold those 
 responsible accountable. The court ordered Greece to pay each petitioner €12,000-16,000,  
 plus interest, and the petitioners’ legal costs.119

 Zoletic and Others v. Azerbaijan (2021)120: Over a two-year period, a government contractor 
 brought 750 Bosnian and Herzegovinian workers into Azerbaijan to work in construction 
 projects in conditions so oppressive that three non-governmental organizations launched 
 investigations into the situation. One worker filed suit, but the case was thrown out. The court 
 held that, since Azerbaijani authorities failed to conduct an effective investigation into migrant 
 workers’ claims, Azerbaijan must pay each worker €5,000 in damages.121

 V.C.L. and A.N. v. the United Kingdom (2021)122: In V.C.L., British law enforcement discovered two 
 trafficked Vietnamese minors working in a secret cannabis factory. The U.K. authorities  
 prosecuted them, rather than assisting them as trafficking victims. The court held that, since 
 the U.K. failed to protect the juveniles, the U.K. must pay each victim €45,000 plus interest.123

While compensating plaintiffs, international courts are pursuing systemic change as well. These 
courts are issuing rulings requiring member-states to meet the standards set forth in relevant inter-
national conventions: 

The Inter-American Court of Human Rights decided its first-ever human trafficking-related ruling in 
Laborers at the Hacienda Brasil Verde v. Brazil in 2016.124 In that case, the court held that Brazil had 
failed to aid cattle ranch workers, despite its having actual knowledge of their forced labor and debt 
bondage; therefore, Brazil’s failure was a violation of the American Convention on Human Rights. 

In addition to granting reparations for the plaintiffs, the court ordered Brazil to amend its domestic 
anti-trafficking laws to meet international standards.125

In October 2021, the Constitutional Court of Colombia ruled in favor of a plaintiff, a Venezuelan who 
had been trafficked to Colombia. The plaintiff had sued the Colombian government after authori-
ties did not allow her to access the resources available for trafficking victims.126 

The “Positive Obligations” Governments Have  
Under the European Convention on Human Rights

Prevent Human 
Trafficking

Prosecute 
Perpetrators

Protect 
Victims



The Constitutional Court ordered its government to institute systemic changes in its response to 
human trafficking, including creating new law enforcement training relating to trafficking, improving 
investigation in response to trafficking cases, and increasing aid to its victims. 

The court’s decision has been heralded as a model for other nations in the region to follow.127  

Another tool that could propel action is within the Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW) and the Optional Protocol, CEDAW’s supplemental treaty.128

Under CEDAW’s Article 6, “States Parties shall take all appropriate measures, including legislation, 
to suppress all forms of traffic in women and exploitation of prostitution of women,”129 and the 
Optional Protocol creates a complaint procedure for women who have been victims of human 
trafficking and forced labor. 

If the CEDAW Committee concludes that a state has failed to meet its obligations under the treaty, 
the committee can issue a determination that the state should provide restitution to victims and 
implement reforms to prevent future victimization.130 Signatory states are expected to follow the 
recommendations.131 

A recent case using this complaint mechanism has been brought by a coalition led by Women’s 
Link Worldwide, on behalf of Moroccan women who allege abusive labor conditions in Huelva, 
Spain.132 The case is pending.

And just as domestic worker cases have led the field with cases holding individuals liable for forced 
labor, domestic worker cases are also leading in the quest for governmental accountability. 

In Siti Aisah and Others v. United States, plaintiffs have brought a petition before the Inter-American 
Commission on Human Rights, alleging that the United States has failed its obligations under the 
American Declaration of the Rights and Duties of Man, because it does not sufficiently protect 
domestic workers employed by diplomats and foreign officials.133 According to the petition, the U.S. 
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In January 2021, an Ecuadorian provincial court announced during a preliminary ruling 
that it was issuing a historic decision against Furukawa Plantaciones C.A. del Ecuador and 
the Ecuadorian government.I

In its decision, the court announced that Furukawa, a Japanese-owned company that, for 
55 years, had used forced labor in its farms located in Ecuador, was liable for having kept 
123 workers in forced labor and must pay compensation to the workers.J

The court also announced that the Ecuadorian government was partially responsible for 
the forced labor, since it had known about the deplorable conditions but failed to help the 
workers. The government, too, the court stated, must make amends.K

However, when the court ratified its decision, it affirmed Furukawa’s liability but released 
the government from responsibility.

Determined to see the government held accountable, the plaintiffs have said they will 
appeal the decision.L

Furukawa: Two Steps Forward…
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government’s inaction is tantamount to discrimination that has left domestic workers vulnerable to 
exploitation and abuse. 

If the Commission finds for the petitioners, it may recommend that the United States adopt legal 
and policy changes to protect domestic workers and prevent forced labor.134 

As long as there’s little risk of criminal prosecution or civil litigation, forced labor will remain a  
feature, not a bug, of the global economic system. 

Knowing that, survivors of forced labor, litigators, and advocates are joining together to blaze a 
new trail of accountability for those who rely on forced labor. This coalition is succeeding—partic-
ularly through the support of organizations such as the Freedom Fund and other donors who have 
supported these initiatives.

Strategic litigation to combat human trafficking is still in the early stages, and far more remains to 
be done. As strategic litigation progresses, its community could benefit from studying other global 
initiatives—such as the environmental movement’s transformative impact—to develop future  
directions for its work. 

To date, progress has been limited by:

 • a lack of support for attorneys in the regions most impacted by trafficking 

 • a lack of funding for direct legal fees and related costs

 • a lack of aid for trafficking survivors—especially those who cannot access legal services

 • a lack of resources for nonprofit organizations that support litigation against trafficking 

But already, strategic litigation has shown that a single case can transform an industry—as it has 
with industrial fishing. Strategic litigation is forcing its perpetrators to realize that forced labor is no 
longer cost-effective. Instead, it can cost them millions. Strategic litigation is removing the distance 
between parent companies and the downstream entities whose malfeasance they’ve ignored for 
too long. 

Strategic litigation can garner public pressure needed to end state actors’ passive acquiescence. 
Strategic litigation can catalyze criminal prosecutions, shaming states into holding traffickers 
accountable. And strategic litigation can lead to court orders that force governments to make the 
reforms necessary to prevent forced labor and prosecute perpetrators and protect its victims. 

Strategic litigation is one of the defining features in the global movement that will end forced labor.
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